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1.0 Introduction 

1.1 My name is Katherine Miles and I am a Director at Pro Vision.  My qualifications and experience 

are set out in my Proof of Evidence (CD10.4). 

1.2 This Rebuttal Planning Proof of Evidence addresses a number of points in the Proofs of 

Evidence of Mr Matthew Shepherd (CD11.10) and Mr Arthur Bryan Lyttle (CD11.11) submitted 

on behalf of West Berkshire Council, and Mr Sean Bashforth on behalf of the Rule 6 Party 

AWE/MOD (CD13.44).   

1.3 This is not intended to be an exhaustive rebuttal, but only deals with points where it is 

considered appropriate and/or helpful to the Inspector and the Inquiry to respond in writing 

at this stage.  Where a specific point has not been dealt with, this does not mean that the point 

is accepted, or is no longer an issue.   

1.4 The evidence which I have prepared and provide for this appeal is true and has been prepared 

and is given in accordance with the guidance of the Royal Town Planning Institute.  The 

opinions expressed are my true and professional opinions.   
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2.0 Policy CS8 

2.1 There are various statements in the Council’s Planning Proof from Mr Shepherd and in the 

separate Policy Proof from Mr Lyttle, which set out the Council’s stance regarding Policy CS8.   

 

2.2 At the first Paragraph 3.30 of Mr Shepherd’s Proof, he states, “there is today no “Inner Zone” 

under CS 8 because the Regulations have removed the concept of Inner and Middle Zone and 

replaced the risk evaluation area with a “DEPZ” and an outer zone”. 

 
2.3 At his second Paragraph 3.28, Mr Shepherd relies on the “reasoned justification paragraph 

5.44” to support his position that the consultation zones “cannot be regarded as frozen in 

time”. 

 
2.4 At his second Paragraph 3.29, Mr Shepherd argues that Policy CS8 would be “robbed of its 

purpose” if it were not applied as the Council has done i.e., referring to Footnote 60 and 

redrawing and redefining the consultation zones in relation to this application (Mr Shepherd’s 

Paragraph 3.31). 

 
2.5 I note Mr Shepherd asks the Inspector to give full weight to the policy, but to be clear, this is 

not to the Policy as it is written and as it appears in the Adopted Development Plan, but to the 

policy as amended (not in any publicly accessible format) by Mr Shepherd and Mr Lyttle in 

respect of this appeal. 

 
2.6 Similarly, Mr Lyttle argues at his Paragraph 3.5 that since 22 May 2019 the Council has been 

able to define the extent of the Consultation Zones under REPPIR 2019, and so change the 

extent of the consultation zones in Policy CS8.  At 3.6, Mr Lyttle claims “the ability of Policy CS8 

to change” arises by virtue of Footnote 60 and paragraph 5.44 of the reasoned justification.  I 

do not agree that Paragraph 5.44 or Footnote 60 provide any support at all to the Council’s 

arguments about re-writing or re-interpreting Policy CS6.  And when the policy is considered 

as a whole, it is in my view quite plain that the inner zone is defined, and is not subject to 

increase for the purposes of the application of Policy CS8. 

 
2.7 However, these statements give rise to two further questions on which I wish to comment (in 

addition to the points made about the meaning of Policy CS8 in my main proof and above): 

 
(1) Can a policy in an Adopted Development Plan be changed and if so, how? and  

(2) The status of supporting text within a Development Plan Document.   
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2.8 The PPG considers the role of a Development Plan and states: “The development plan is at the 

heart of the planning system with a requirement set in law that planning decisions must be 

taken in line with the development plan unless material considerations indicate otherwise”1.   

 

2.9 In respect of the first question, the Planning Practice Guidance states: 

 
“What is required when updating a plan? 

A local planning authority can review specific policies on an individual basis. Updates to the 

plan or certain policies within it must follow the plan-making procedure; including 

preparation, publication, and examination by the Planning Inspectorate on behalf of the 

Secretary of State.”2 

 
2.10 West Berkshire Council has commenced a review of its Local Plan and, because of the REPPIR 

2019 Regulations (CD16.29) has concluded there is a need to update Policy CS8 of the Local 

Plan.  However, the Council cannot simply enact a change to the policy, as it attempts to do so 

in this appeal.  The Council must follow due process as established by the Planning and 

Compulsory Purchase Act 2004 and the Town and Country Planning (Local Planning) (England) 

(Regulations) 2012.  To do as the Council has attempted to do here fundamentally undermines 

the plan-led system that underpins decision making on planning applications in this country. 

 
2.11 Mr Shepherd and Mr Lyttle also consider that the Council can freely change a policy of the 

Development Plan after adoption and without any consultation or examination.  In this case, 

they both rely on Paragraph 5.44 of the Core Strategy and Footnote 60, which they argue gives 

the Council the ability to amend Policy CS8 (CD6.1).  As above, this is not in my view a correct 

understanding of Policy CS8, nor of Paragraph 5.44 or Footnote 60. 

 
2.12 This leads to the second question as to the status of the supporting text / reasoned 

justification. 

 
2.13 The 2012 Local Planning Regulations made under s17(7) of the 2004 Act require that “a local 

plan or a supplementary planning document must contain a reasoned justification of the 

policies contained in it”.  Case Law in respect of R. (on the application of Cherkley Campaign 

Ltd) v Mole Valley DC3 is relevant here.  In summary, this case held that the supporting text to 

 
1 Paragraph: 001 Reference ID: 61-001-20190315 
2 Paragraph: 069 Reference ID: 61-069-20190723 Revision date: 23 07 2019 
3 EWCA Civ567 [2014] Appendix KMR1 
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local planning policy was an aid to the interpretation of a policy but was not itself a policy or 

part of a policy. 

 
2.14 Paragraph 16 of the Judgment of Richards LJ in the Court of Appeal commented: 

 
“…in the light of the statutory provisions and the guidance, that when determining the 

conformity of a proposed development with a local plan the correct focus is on the plan’s 

detailed policies for the development and use of the land in the area.  The supporting text 

consists of descriptive and explanatory matter in respect of the policies and/or a reasoned 

justification of the policies.  That text is plainly relevant to the interpretation of a policy to 

which it relates but it is not itself a policy or part of a policy, it does not have the force of 

policy and it cannot trump the policy”. 

 
2.15 At Paragraph 21 of the Judgement, Richards LJ said: 

 

“The policy is what is contained in the box.  The supporting text is an aid to the interpretation 

the policy but is not itself policy.  To treat as part of the policy what is said in the supporting 

text…is to read too much into the policy”.   

 

2.16 In summary, the requirements of Policy CS8 are what is in the (purple) policy box.  The text as 

it appears in the box can only be changed through a Local Plan Review.  In short, whilst I do 

not dispute that REPPIR 2019 is a material consideration for the purposes of Section 38(6) of 

the Planning and Compulsory Purchase Act 2004, it cannot be used to change the language or 

meaning of the Adopted Development Plan as suggested by the Council. 

 

2.17 In any event, I draw the Inspectors attention to Section 38(5) of the Planning and Compulsory 

Purchase Act 2004 which states:  

 
“If to any extent a policy contained in a development plan for an area conflicts with another 

policy in the development plan the conflict must be resolved in favour of the policy which is 

contained in the last document [F9to become part of the development plan].” 

 
2.18 The Council prays in aid of Policy CS8 (as amended for this appeal pursuant to the Council’s 

interpretation) to resist development on the Appeal Site.  However, the Appeal Site is an 

allocated site in the Adopted Development Plan.  Therefore, on the Council’s approach, there 

is conflict between Policy CS8 and Policy HSA16.  The Core Strategy is an earlier Development 

https://www.legislation.gov.uk/ukpga/2004/5/section/38#commentary-M_F_05087a8f-6e12-45a2-f5ab-17c51398e65c
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Plan Document (DPD) than the Housing Site Allocations DPD, the former being adopted in 

2012, and the latter in 2017.  Therefore, in line with s38(5), any such conflict must be resolved 

in favour of Policy HSA16.  Or in other words, the delivery of the allocation of this site in the 

Development Plan must not be prevented on the basis of Policy CS8. 
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3.0 Genuine Fear 

3.1 Paragraph 4.12 of Mr Shepherd’s Proof argues that “genuine fear or concern of activities that 

have land use consequences can also be a material consideration”.  

3.2 Mr Shepherd relies upon a case from 1997 in West Midlands relating to the extension of a bail 

and probation hostel to support his proposition.  I note from the introductory paragraph to 

that case from the article Mr Shepherd includes at his Appendix 2 (CD11.10), it states “On 

appeal, the Inspector found on the evidence, that the apprehensiveness and insecurity of 

nearby residents was justified because there had been an established pattern of behaviour 

arising from the hostel in the form of drunken and anti-social behaviour and some of the bailees 

had committed crimes in the area.”  It also states that the Court of Appeal held “The pattern 

of anti-social behaviour arose from the use of the land as a bail hostel and did not arise merely 

because of the identity of the particular occupier or of particular residents”.   

3.3 The relevance of this particular case to AWE Burghfield is questionable in my opinion. 

3.4 I am however aware that the relevance of public concern to planning decisions was also 

considered in Gateshead M.B.C. v. Secretary of State for the Environment [1994] (Appendix 

KMR2).  That case concerned a proposed clinical waste incinerator where there was public 

concern about any increase in the emission of noxious substances from the proposed 

plant.  In that case, Glidewell L.J stated: 

“Public concern is, of course, and must be recognised by the Secretary of State to be, a 

material consideration for him to take into account.  But, if in the end that public concern 

is not justified, it cannot be conclusive. If it were, no industrial-indeed very little 

development of any kind would ever be permitted.” 

 

3.5 Having regard to the nature of the operations at AWE Burghfield as described in the evidence 

of others in this appeal, I consider that Gateshead is a more appropriate case to refer to (from 

that cited by Mr Shepherd).  Also, I note that genuine fear was also a material consideration in 

the Alvechurch Decision from March 2006 where Inspector B J Sims in 

APP/E1855/A/05/1172372 (Appendix KMR3) considered the erection of a replacement 

chimney at an animal feed plant.  Pollution and odour issues were deemed to be material 

considerations and at Paragraph 76 public concerns are referred to and included “bad past 

experience of alleged pollution from Mayfield Farm and fears that it will worsen if the chimney 

is permitted”. 
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3.6 At Paragraph 81, the Inspector refers to the Gateshead Case I note above.  Reference is made 

to “genuine fear and distrust among many hundreds of local objectors”.  The Inspector 

commented “…case law is clear that where such matters are regulated by the other statutory 

code, public fear must be supported by positive evidence in order to be regarded as an 

overriding material planning consideration.”  In that case, the Inspector went on to “ascribe 

limited planning weight to the public anxiety widely expressed at the Inquiry”. 

3.7 In this appeal, we are dealing with a proposal for housing development and not further 

expansion of the AWE site.  Therefore, if as the Council ask, the Inspector is to have regard to 

“the real fear and concern of the general public about longer term radiation effects on real 

property” as a material consideration, then it is reasonable that the Inspector also has regard 

as a material consideration to the extensive safety protocols, controls and oversight in place 

at AWE Burghfield to mitigate against an incident at its site as discussed in the evidence of 

others.   

3.8 Whilst weight is a matter of judgement, it is my view that there is no evidence of widespread 

public anxiety in this case and when taking into account that ONR and AWE ensure that risks 

from activities on site are both As Low As Reasonable Practicable (ALARP) and Tolerable (see 

Paragraph 10.5 of the Proof of Evidence from Person AW at CD13.42)) and that ONR considers 

the OSEP to be adequate (see Paragraph 26 of the Proof of Evidence from Mr Ingham), I attach 

very limited weight to fear as a material consideration. 
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4.0 Pre-Application Engagement 

4.1 At Paragraph 3.4 of Mr Shepherd’s evidence (CD11.10), the Appellant is said to have “ignored” 

“the clear advice” of Paragraph 5.41 of the Core Strategy (CD5.64).  Mr Shepherd alleges that 

the Appellant did not tick a box on the application form stating that it had sought pre-

application advice before submitting the application to the Council, and that this is “directly 

contrary” to Paragraph 5.41. 

 

4.2 The final sentence of Paragraph 5.41 in the reasoned justification to Policy CS8 advises: 

“Applicants considering new development within the land use planning consultation zones 

provided by the ONR and as shown on the proposals map, are strongly encouraged to enter 

into early discussions with the Council”. (My emphasis) 

 

4.3 The first point to note is the suggestion in Paragraph 5.41 is plainly superseded where as here 

there is a subsequent Development Plan Document allocating the site.   

 
4.4 The second point to note is the words I have underlined.  It is clearly not required that there 

must always be discussions with the Council prior to submission of an application in the land 

use planning zones, just that such discussions are “strongly encouraged”.  Therefore, it is not 

possible to be “directly contrary” to this aspect of Paragraph 5.41, which in any event is 

supportive text rather than itself policy as I have discussed above. 

 
4.5 The third point, and the more significant point that I wish to bring to the Inspectors attention 

in response to Mr Shepherd’s criticism, is that whilst it is indeed correct that there was no pre-

application enquiry as meant by the question on the Planning Portal Application Form at 

CD2.25 made to the Council’s Development Management team prior to submission of the 

application, it is not the case that the Appellant had no engagement with the Council prior to 

submission of the application. 

 
4.6 The context prior to submitting the appeal application in January 2022 was as follows: 

 
• The Appeal Site had been allocated by Policy HSA16 within the HSADPD (CD5.73) in 2017 

and that allocation established the principle of development on this site; 
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• Phase 14 of the allocation had already been approved in Outline by the Council in October 

2018 (CD5.8) and subsequently Reserved Matters for 28 dwellings had been approved in 

August 2019 (CD5.9 to CD5.11); 

• Outline Planning Permission had been granted for 100 dwellings at Land at Pondhouse 

Farm to the north of the site (CD5.16) in December 2019; 

• The Council had consulted on its Regulation 18 Local Plan which proposed to carry the 

allocation forward under draft Policy RSA19 (CD7.6).  The Reg 18 Plan was published for 

Consultation on 11 December 2020.  As confirmed by Appendix 1 of Mr Bashforth’s Proof 

(CD13.45), AWE had not objected to the rolling forward of the allocation under that draft 

policy); 

• The Council was relying on the delivery of this site in its housing trajectory (AMR CD7.79) 

at the time of submission of the application (and when it was determined); and 

• As set out in the Appellants Statement of Case at Paragraph 3.9, the Appellant did consult 

the Principal Planning Officer at West Berkshire Council prior to submitting the application.  

The consultation was submitted in January 2021 (CD5.15), and the response confirmed 

that the site remained allocated in the Development Plan and the principle of 

development was established.  Caroline Peddie, the Principal Planning Officer stated: 

 

“Our position is that the HSA DPD allocation remains in the Local Plan, so the principle 

of development is established. You will probably have seen our current consultation on 

the emerging Local Plan Review which proposes rolling forward this allocation.”   

 

4.7 Therefore, it was clear to the Appellant that the Council’s position at the time of submission 

of the appeal application, and importantly after the Consequences Report had been received, 

was that in respect of the principle of development on the Appeal Site, this was established 

by virtue of Policy HSA16, and the allocation of the site was to be rolled forward despite it 

being within the DEPZ as established by the Council in March 2020 (CD5.19).  The Appellant 

therefore did not anticipate an outcome of refusal as all the evidence available from the 

Council pointed to its ongoing support for the development on this site. 

 

4.8 Finally, in respect of Mr Shepherds’ criticism, it is clear that the Appellant did engage with the 

Council in the context of Paragraph 5.41 of the Core Strategy, and at the time of submitting 

 
4 CD5.8 and CD5.9 to CD5.11 
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the application, the Appellant had a reasonable expectation that the principle of development 

on the appeal site should not be in question.  
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5.0 Compliance with Policy HSA16 

 
5.1 Both Mr Shepherd (Paragraph 3.46 at CD11.10) and Mr Lyttle (Paragraph 3.17 at CD11.11) 

argue that the appeal proposal conflicts with Policy HSA16 (CD5.73) because:  

 

(a) access is not from Reading Road, and  

(b) secondary access is not from Stable Cottage; and  

(c) the development is not “masterplanned comprehensively”.   

 

These were not concerns raised in the Council’s decision on the Appeal Application, and for 

the reasons set out below do not merit further discussion in this Inquiry: 

 

(a) Access from Reading Road 

 

5.2 Mr Lyttle at Paragraph 3.17 of his evidence states “the road specified by the application for 

access is not that required by Policy HAS 16 but is different”. 

 

5.3 It is correct that the description of development for the Appeal Application refers to “Access 

via Regis Manor Road”.  This is because Phase 1 of the delivery of the allocation for 60 houses 

under Policy HSA16 has been constructed and has delivered the site access to Reading Road.  

The approved layout of that development is at Appendix KMR4.  That road serving 28 dwellings 

has been called “Regis Manor Road”. 

 
5.4 It is clear that neither Mr Lyttle nor Mr Shepherd may have reviewed the planning history of 

this allocation site.  This demonstrates that their colleague Mr Dray, then Team Leader of 

Development Management (now Acting Development Control Manager) stated in his Officers 

report in respect of application 16/01685 (CD5.8): 
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5.5 The above clearly confirms the Council anticipated this Phase 2 site would be accessed off the 

road through Phase 1, which connects to Reading Road in accordance with Policy HSA16.  The 

appeal proposal cannot reasonably be held to conflict with Policy HSA16. 

 

(b) A secondary access from Stable Cottage  

 

5.6 Policy HSA16 requires: “The site will be accessed from Reading Road, with a potential 

secondary access from Stable Cottage”.  Mr Shepherd contends the application is in breach of 

HSA16 because “secondary access is not from Stable[s] Cottage”.  It is important to read 

carefully the words of a policy.  In this case, the inclusion of the word “potential” in respect of 

a secondary access is a clear indication to the reader that a secondary access is not required 

as necessary for the development, it is simply an indication that there may, potentially, be a 

secondary access from a specified location. 

   

5.7 The Phase 1 application did not propose a secondary access point, and none was required by 

the Council’s Highway Officers in determining that application.  In considering the appeal 

application, the Highways Officer did not require there to be a secondary access (CDX4.9), and 

there was no mention of this in the Officers Report (CD4.1).  The appeal proposal cannot 

therefore reasonably be held to conflict with Policy HSA16 when no secondary access has been 

required by the Council. 

 
(c) Comprehensive Masterplanning 
 

5.8 Mr Shepherd at 3.46 states the proposal is in breach of Policy HSA16 because inter alia it is not 

a comprehensive scheme.  Earlier in his evidence at 3.42, Mr Shepherd states that the 
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requirement of Policy HSA16 for a single application was met in respect of the first application, 

but “not the current Application/Appeal because it is a second application”.  Mr Lyttle makes a 

similar argument at his Paragraph 3.17 stating that the allocation “was as a single site and 

required a comprehensive masterplan for a single scheme. The fact that this has not happened 

implies that the application subject to this appeal was not in accordance with the approved 

development plan.” 

 

5.9 I consider it entirely unreasonable for both Mr Shepherd and Mr Lyttle to argue the proposal 

to be in breach of Policy HSA16 (and GS1 of the HSADPD) when one reads Section 6.2 of the 

Officers report in respect of the Phase 1 development approved by the Council on part of this 

allocated site.  The pertinent conclusions in respect of the policy requirements from that 

Officers report are below: 

 
 

 

 
 

5.10 As such, the ship has clearly sailed and the opportunity to raise objection and cite conflict with 

Policies HSA16 and GS1 has long passed.  As such, it would be unreasonable for the Council to 

maintain any objection to the proposal on this basis (again not cited in the reasons for refusal). 

 

5.11 I also draw attention to the response from the Applicant to objections submitted to the Council 

during consideration of the application and included with the original appeal submission.  A 

copy is at Appendix KMR5 and contains some useful background relating to both the allocation 

and the access. 
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6.0 Affordable Housing Need 

6.1 Mr Shepherd argues at Paragraph 6.5 of his evidence that “affordable housing could be 

situated on an alternative site outside of the DEPZ area and in line with the Emerging Local 

Plan approach to shaping development over the administrative area of the Council”.  At 

Paragraph 8.3 he suggests that the benefit attached to the affordable housing units on the 

appeal site should be given reduced weight because “These affordable units could be delivered 

elsewhere and where there is no risk or a reduced to future occupiers because the housing type 

would be outside of the DEPZ.” 

 

6.2 My Proof of Evidence (CD10.4) at Paragraph 6.12 to 6.20 sets out the significant need for 

affordable housing in the District as identified through the Council’s own evidence.  I also note 

from the Annual Monitoring Report (CD7.77) Paragraph 1.14 which states that “House prices 

in West Berkshire are high and the provision of affordable housing to meet local needs, 

particularly for young people and key workers, is one of the Council’s priorities.” (My emphasis) 

 
6.3 Mr Shepherd’s comments pay no regard to the priority of the Council to meet local needs as 

emphasised above, and which is also referred to in Policy CS6 of the Core Strategy (CD5.63).   

 
6.4 The Council’s Housing Officer comments of 15 March 2022 referred to the Council’s Housing 

Register as of December 2021 and referred also to applicants for housing “who have expressed 

an interest in accommodation in and around Burghfield Common.” This confirms that there are 

persons in need of Affordable Housing in West Berkshire with an expressed need to live in or 

around Burghfield Common. 

 
6.5 Typically, a desire to live in a certain area will be linked to personal requirements such as: 

 
• Living close to your place of work – There may be applicants that wish to live in Burghfield 

Common because they work in or around Burghfield Common.  Indeed, Mr Bashforth’s 

Proof confirms at Paragraph 2.3 that AWE is one of the largest employers in the local area 

with c. 7,000 FTE jobs across the AWE Burghfield and AWE Aldermaston sites.  It is 

reasonable to assume that there will be some employees living in the local area. 

• Living close to family – There may be applicants who wish to live close to family for the 

various benefits that can bring i.e. childcare. 

• Living close to children’s school – There may be applicants with children in existing schools 

in the area who need to move from an existing affordable home to a larger affordable 
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home or a home of a different tenure to that which they currently occupy, or who wish to 

move into the area because of the quality of schools in Burghfield Common. 

 
6.6 Whatever the personal motivations of applicants on the Council’s housing register for 

expressing an interest in accommodation in Burghfield, it is unreasonable for Mr Shepherd on 

behalf of the Council to suggest those needs could be brushed aside and people could simply 

be accommodated elsewhere.   

 
6.7 The Council’s Housing Officer was approached to provide an update on the housing register 

with regard to Burghfield Common and the response is provided at Appendix KMR6.  The 

response confirmed: 

 
• How many applicants are on the Council’s housing register?  

1023 

 

• How many people have expressed a need / desire to be located in / around Burghfield 

Common?  

209 have expressed an interest in Burghfield, please note they will have also expressed an 

interest to live in other areas not exclusively Burghfield, so this is really showing a 

willingness to live in Burghfield rather than a specific need or preference over other areas. 

 
6.8 As such, there is quite clearly a significant need for affordable housing in the Borough, 

including an expressed interest to live in Burghfield Common from around a quarter of those 

on the housing waiting list.   
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7.0 Recent Appeal Decisions 

7.1 At Paragraph 4.13 and Table 4.1 of his Proof of Evidence (CD13.44), Mr Bashforth refers to a 

series of other appeal decisions.  I respond as follows: 

 

PINS Reference and Site Name Commentary 

APP/W0340/W/22/3296484 
 
Land at James Lane, Grazeley 
Green 
 
 

This was a Written Representations Appeal for the erection 
of a single dwelling under the Permission in Principle 
application route.   
 
The site was within the countryside.  The site was also 
within the Proposal Map Inner Zone as defined by Policy 
CS8.   
 
I consider the Inspectors decision consistent with my 
analysis of Policy CS8.   
 
I note that the Inspector at Paragraph 14 refers to the lack 
of evidence to support the Appellants case.  This is 
different to this current appeal, where the Appellant has 
presented technical evidence which demonstrates the 
development would not compromise public safety o the 
ability of the emergency plan to operate. 
 
A copy of this decision is at Appendix KMR7 along with a 
location plan of the site which confirms it is within the 
Policy CS8 defined Inner Zone. 
 

APP/X0360/W/21/3275086 
 
Willow Tree House, Shinfield 
 

The relevance of this decision is not explained in Mr 
Bashforth’s evidence.   
 
The site lies beyond the extended consultation zone as 
evidenced by the plan at Appendix KMR8, and the 
application was not refused by the Council for any reason 
relating to the DEPZ / public safety (see the decision notice 
at KMR8).  There was no discussion in this decision on the 
principle of development within the DEPZ. 
 

APP/X0360/W/21/3271017 

Hearn and Bailey Garage, 
Basingstoke Road, Three 
Mile Cross 

AND 

APP/X0360/W/21/3269974 
30 Grazeley Road, Three 

These three decisions were all written representations 
appeals.  These three decisions were dealt with by the 
Kingfisher Grove Inspector at paragraph 21 of his decision 
(CD8.3).  There is no reason to depart from the conclusion 
of the Inspector in that case, that these decisions i.e. the 
Diana Close decision, adopted a precautionary approach in 
the absence of detailed evidence.  Unlike this appeal, 
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Mile Cross 
 

AND 

APP/X0360/W/19/324023 
Land to rear of Diana Close, 
Spencers Wood 

where detailed technical evidence is before this Inspector 
as it was in the Kingfisher Grove decision.   
 
As such, I consider these early decisions carry no weight. 

 

APP/X0360/W/21/3269790 
 
Land at Croft Road, Spencers 
Wood, Shinfield 
 

This was also a written representations appeal, and was in 
fact also before the Kingfisher Grove Inspector.  A copy is 
included at Appendix KMR9.   
 
The Inspector recognised that “The development taken by 
itself would place minimal additional demands on the 
emergency services in the event of an incident”, however 
concern (see paragraphs 19 - 21) was raised about the 
cumulative effect of unplanned development.  This is not 
the case for this appeal, which seeks permission to bring 
forward the final phase of development on an allocated 
site in the Adopted Development Plan.   
 
The Inspector noted that all parties agreed that the risk of 
an incident at AWE Burghfield was low (very small), and 
there was an even lower risk that it might affect the appeal 
site.   
 
In any event, despite finding that the development would 
place an additional strain on the emergency services, this 
was given limited weight by the Inspector because of the 
low risk and the modest size of the development 
(paragraph 37). 
 

 

 
7.2 In conclusion, there are material differences between the dismissal decisions cited by Mr 

Bashforth and this current appeal.  This Appeal Site is not only allocated in the Adopted 

Development Plan (a key difference from all the appeals cited), but is also supported by 

evidence which concludes that the AWE Burghfield site does not represent a significant risk to 

health or wellbeing for those living in or near the proposed development site, and shows that 

the increased number of people living in the area will not interfere with the emergency 

services’ ability to provide support to the site in an emergency.   

 



Appendix KMR1 – R. (on the application of Cherkley Campaign Ltd) v Mole 
Valley DC [2014] EWCA Civ567 





























































Appendix KMR2 – Gateshead M.B.C. v. Secretary of State for the 
Environment [1994] 
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GATESHEAD METROPOLITAN BOROUGH 
COUNCIL v. SECRETARY OF STATE FOR THE 

ENVIRONMENT AND NORTHUMBRIAN WATER 
GROUPPLC 

COURT OF ApPEAL (Glidewell, Hoffman and Hobhouse L.n.): May 12,1994 

Town and country planning-Overlap with pollution control-Incinerator­
Planning appeal-Structure plan policy required acceptable environmental impact­
Concern over impact on air quality-Whether adequate controls under the 
Environmental Protection Act I990-Whether Secretary of State gave adequate 
reasons for rejecting Inspector's recommendation to refuse permission 

The local planning authority, Gateshead M.B.e. ("Gateshead") had refused 
Northumbrian Water Group pic ("NWG") planning permission for a clinical waste 
incinerator in a semi-rural location. NWG appealed to the Secretary of State for the 
Environment. The inspector appointed by the Secretary of State held a public 
inquiry, and recommended in his report that permission should be refused. Although 
the inspector was satisfied that an appropriate plant could be built to meet the various 
standards, the impact on air quality and agriculture in this location was insufficiently 
defined. Public disquiet regarding fears as to environmental pollution could not be 
sufficiently allayed to make the development acceptable. The Secretary of State 
rejected the inspector's recommendation, and granted planning permission. He was 
satisfied that the available controls under the Environmental Protection Act 1990 
(the "E.P.A") for this proposal were such that there would be no unacceptable 
environmental impact on adjacent land, as required by structure plan policy. This was 
a key point in its favour. As a "prescribed process", separate authorisation to carry 
on the incineration would be required under Part 1 of E.P.A from Her Majesty's 
Inspectorate of Pollution ("H.M.I.P."). 

The High Court refused Gateshead's application to quash the Secretary of State's 
decision. Gateshead appealed, arguing that he had not given adequate reasons why 
he differed from the inspector and that he was wrong to say that the E.P.A. controls 
were adequate to deal with the risks to human health. In so doing he had 
misunderstood the powers of H.M.I.P., contravened the precautionary principle 
and/or reached an irrational conclusion. 

Held, dismissing the appeal, that the Secretary of State's reasoning was proper, 
adequate and intelligible for rejecting the inspector's recommendation. Clearly the 
control regimes under the Town and Country Planning Act and the E.P.A. overlap. 
lust as the environmental impact of emissions from a proposed plant is a material 
consideration in the planning decision, so is the existence of a stringent regime under 
the E.P.A. for preventing or mitigating that impact. This was not a case in which it 
was apparent that a refusal of authorisation under the E.P.A. would probably be the 
only proper decision for H.M.I.P. to make. The Secretary of State was therefore 
justified in concluding that the areas of concern which led the Inspector to 
recommend refusal were matters which could properly be decided by H.M.I.P., and 
that their powers were adequate to deal with those concerns. He was also justified in 
concluding that the plant met, or could meet, the structure plan criteria. He had not 
erred in law, nor had he reached a decision which was irrational or in any way outside 
his statutory powers. 
Case referred to: 

(1) Westminster City Council v. Great Portland Estates [1985] Ae. 661; [1984] 3 
W.L.R.1035; (1984) 128 S.l. 784; [1984]3 All E.R. 744; (1984) 49 P. & e.R. 34; [1985] 
1.P.L. 108; (1984) 81 L.S.Gaz. 3501, H.L. 
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Legislation construed: 
Town and Country Planning Act 1990, ss.54A, 72(2) and 79(4); Environment 

Protection Act 1990, ss.2(1), 6 and 7. The Government White Paper "This Common 
Inheritance, Britain's Environmental Strategy" (1990, Cm. 1200) and the draft 
Planning Policy Guidance Note on Planning and Pollution Control (now P.P.G. 23) 
were also referred to. The relevant provisions are set out in the judgment of 
Glidewell L.J. 

Appeal by Gateshead M.B.C. against the decision of Jeremy Sullivan 
Q.C, sitting as a Deputy High Court Judge, on September 29,1993, refusing 
their application under section 288 of the Town and Country Planning Act 
1990, reported at [1994] 67 P. & C.R. 179. Gateshead M.B.C. had challenged 
the decision of the Secretary of State for the Environment to grant outline 
planning permission on appeal to Northumbrian Water Group pic 
("NWG") for a clinical waste incinerator at Follingsby Lane, Wardley, 
Gateshead. The inspector, sitting with an assessor, had held a public inquiry 
into the appeal proposals on a number of days between April 9 and May 1, 
1991. He produced a report to the Secretary of State on August 3, 1992, 
recommending refusal. The Secretary of State disagreed with the 
recommendation and granted permission, by a decision letter dated May 24, 
1993. Although NWG had also made an application under Part I of the 
Environmental Protection Act 1990 to H.M.I.P., no determination had been 
made at the time of the inquiry. The facts are set out in the judgment of 
Glidewell L.J. 

David Mole Q.c. and Thomas Hill for the appellants. 
Stephen Richards and Richard Drabble for the first respondent. 
William Hicks and Russell Harris for the second respondent. 

GLIDEWELL L.J. This appeal relates to an activity which, in general 
terms, is subject to planning control under the Town and Country Planning 
Act, and to control as a prescribed process under Part I of the 
Environmental Protection Act 1990. The main issue in the appeal is, what is 
the proper approach for the Secretary of State for the Environment to adopt 
where these two statutory regimes apply and, to an extent, overlap? 

The Northumbrian Water Group pic ("NWG") wish to construct and 
operate an incinerator for the disposal of clinical waste on a site some nine 
acres in extent, comprising about half of the area of the disused Felling 
Sewage Treatment Works at Wardley in the Metropolitan Borough of 
Gateshead. Under the Town and Country Planning Act planning permission 
is necessary for the construction of the incinerator and for the 
commencement of its use thereafter. The proposed incineration is a 
prescribed process within section 2 of the Environmental Protection Act 
1990 and Schedule 1 of the Environmental Protection (Prescribed Processes 
etc.) Regulations 1991 as amended. An authorisation to carryon the process 
of incineration is therefore required by section 6 of the Environmental 
Protection Act. In this case, the enforcing authority which is responsible for 
granting such an authorisation is H.M. Inspectorate of Pollution 
("H.M.I.P. "). 

Two applications were made to Gateshead, the Local Planning Authority, 
for planning permission for the construction of the incinerator. This appeal 
is only concerned with the second, which was an outline application 
submitted on October 26, 1991. The application was refused by Gateshead 
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by a notice dated February 4, 1991, for six reasons which I summarise as 
follows. The proposal is contrary to the provisions of the approved 
Development Plan, both the Local Plan and the County Structure Plan; the 
use of land for waste disposal purposes conflicts with the allocation of 
neighbouring land for industrial and/or warehousing purposes and could 
prejudice the development of that land; since there was no national or 
regional planning framework which identified the volume of clinical waste 
which was likely to arise, the proposal was premature; the Applicants have 
failed to supply sufficient information that the plant could be operated 
without causing a nuisance to the locality; the Applicants have failed to 
demonstrate that the overall effects on the environment, particularly in 
relation to health risk, have been fully investigated and taken account of. 
Then there was finally a ground relating to the reclamation and development 
of the site stating that no proposals have been submitted demonstrating how 
contamination arising from its previous use could be treated. That point 
does not arise in this appeal. 

NWG appealed against the refusal to the Secretary of State. An enquiry 
into the appeal was heard by an Inspector of the Department of the 
Environment, Mr C. A. Jennings BSc CEng, with the assistance of Dr 
Waring, a Chemical Assessor, between April 9 and May 1, 1991. The 
inspector and the assessor reported to the Secretary of State on August 3, 
1992. The inspector recommended that permission be refused. The 
Secretary of State by letter dated May 24, 1993 allowed the appeal and 
granted outline permission subject to conditions. Gateshead applied to the 
High Court under section 288 of the Town and Country Planning Act 1990 
for an order that the Secretary of State's decision be quashed. On September 
29,1993, Jeremy Sullivan Q.c. sitting as Deputy High Court Judge dismissed 
the application. Gateshead now appeal to this Court. The relevant provision 
of the Town and Country Planning Act comprises sections 54A, 72, (2) and 
79(4). The effect of those sections is that, in determining the appeal the 
Secretary of State was requird to decide in accordance with the provisions of 
the Development Plan unless material considerations indicated otherwise, 
and to decide in accordance with othr material considerations. 

In the Environmental Protection Act 1990, s.2(1) provides: 

The Secretary of State may, by regulations, prescribe any description of 
process as a process for the carrying on of which after a prescribed date 
an authorisation is required under section 6 below. 

It is agreed that the operation of the incinerator is such a process. By section 
6(1): 

No person shall carryon a prescribed process after the date prescribed 
or determined for that description of process by .... 

relevant regulations, 

except under an authorisation granted by the enforcing authority and in 
accordance with the conditions to which it is subject. 

The enforcing authority in this case means, strictly, the Chief Inspector, but 
in practice H.M.I.P. Section 6(2) provides: 

An application for any authorisation shall be made to the enforcing 
authority in accordance with Part I of Schedule 1 of the Act .... 
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Section 6 continues: 

(3) Where an application is duly made to the enforcing authority, the 
authority shall either grant the authorisation subject to the conditions 
required, authorisation to be imposed by section 7 below or refuse the 
application. 
(4) An application shall not be granted unless the enforcing authority 
considers that the applicant will be able to carry on the process so as to 
comply with the conditions which would be included in the 
authorisation. 

Section 7(1) deals with conditions which are required to be attached to any 
authorisation. By s.7(1)(a): 

There shall be included in an authorisation-such specific conditions as 
the enforcing authority considers are appropriate ... for achieving the 
objectives specified in subsection (2) below. 

Those objectives are: 

(a) ensuring that, in carrying on a prescribed process, the best available 
techniques not entailing excessive cost will be used-
(i) for preventing the release of substances prescribed for any 

environmental medium into that medium or, where that is not 
practicable by such means, for reducing the release of such 
substances to a minimum and rendering harmless any such 
substances which are so released; and 

(ii) for rendering harmless any other substance which might cause 
harm if released into any environmental medium. 

Finally by subsection (4): 

Subject to subsections (5) and (6) below, there is implied in every 
authorisation a general condition that, in carrying on the process to 
which the authorisation applies, the person carrying it on use make the 
best available techniques not entailing excessive cost for ... 

precisely the same purposes as those set out in subsection (2). When the 
mquiry was held an application had been made to H.M. Inspectorate for an 
authorisation, but that had not yet been determined. 

The Development Plan consisted of the approved Tyne and Wear 
Structure Plan, together with a Local Plan for the area. In the structure plan 
the relevant policy is numbered EN16. It reads: 

Planning applications for development with potentially noxious or 
hazardous consequences should only be approved if the following 
criteria can be satisfied: 
(a) adequate separation from other development to ensure both safety 

and amenity; 
(b) the availabiliy of transport routes to national networks which avoid 

densely built-up areas and provide for a safe passage of hazardous 
materials; 

(c) acceptable consequences in terms of environmental impact. 

It was agreed at the inquiry, and is agreed before us, that crieria (a) and (b) 
are met. The issue revolves around criterion (c), whether the development 
will have "acceptable consequences in terms of environmental impact". 
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I comment first about the relationship between control under the Town 
and Country Planning Act and the Environmental Protection Act. In very 
broad terms the former Act is concerned with control of the use of land, and 
the Environmental Protection Act with control (at least in the present 
respect) of the damaging effect on the environment of a process which 
causes pollution. Clearly these control regimes overlap. 

Government policy overall is set out in a White Paper called "This 
Common Inheritance, Britain's Environmental Strategy", which is Cm. 
1200. The main part of this to which reference was made during the hearing 
of the appeal and before the Learned Deputy Judge is paragraph 6.39 which 
reads: 

Planning control is primarily concerned with the type and location of 
new development and changes of use. Once broad land uses have been 
sanctioned by the planning process it is the job of the pollution control 
to limit the adverse effects the operations may have on the 
environment. But in practice there is common ground. In considering 
whether to grant planning permission for a particular development a 
local authority must consider all the effects including potential 
pollution; permission should not be granted if that might expose people 
to danger. 

There is also an earlier passage which is relevant in paragraph numbered 
1.18 headed precautionary action. The latter part of that paragraph reads: 

Where there are significant risks of damage to the environment, the 
Government will be prepared to take precautionary action to limit the 
use of potentially dangerous materials or the spread of potentially 
dangerous pollutants, even where scientific knowledge is not 
conclusive, if the balance of likely costs and benefits justifies it. This 
precautionary principle applies particularly where there are good 
grounds for judging either that action taken promptly at comparatively 
low cost may avoid more costly damage later, or that irreversible effects 
may follow if action is delayed. 

More specific guidance relating to the application of Planning Control 
under the Planning Act is to be given a Planning Policy Guidance Note. That 
was in draft at the time of the enquiry. The Draft of Consultation was issued 
in June 1992 and, as I understand it, is still in that state. However, reference 
was made to it during the enquiry and Mr Mole, for Gateshead, has referred 
us to two paragraphs in particular. These are: 

125. It is not the job of the planning system to duplicate controls which 
are the statutory responsibility of other bodies (including local 
authorities in their non-planning functions). Planning controls are not 
an appropriate means of regulating the detailed characteristics of 
industrial processes. Nor should planning authorities substitute their 
own judgment on pollution control issues for that of the bodies with the 
relevant expertise and the responsibility for statutory control over those 
matters. 
126. While pollution controls seek to protect health in the environment, 
planning controls are concerned with the impact of development on the 
use of land and the appropriate use of land. Where the potential for 
harm to man and the environment affects the use of land (e.g. by 
precluding the use of neighbouring land f()r a particular purpose or by 
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making use of that land inappropriate because of, say, the risk to an 
underlying aquifer) then planning and pollution controls may overlap. 
It is important to provide safeguards against loss of amenity which may 
be caused by pollution. The dividing line between planning and 
pollution control consideration is therefore not always clear-cut. In 
such cases close consultation between planning and pollution control 
authorities will be important at all stages, in particular because it would 
not be sensible to grant planning permission for a development for 
which a necessary pollution control authorisation is unlikely to be 
forthcoming. 

Neither the passages which I have read from the White Paper nor those from 
the draft Planning Policy Guidance are statements of law. Nevertheless, it 
seems to me they are sound statements of common sense. Mr Mole submits, 
and I agree, that the extent to which discharges from a proposed plant will 
necessarily, or probably, pollute the atmosphere and/or create an 
unacceptable risk of harm to human beings, animals or other organisms, is a 
material consideration to be taken into account when deciding to grant 
planning permission. The deputy judge accepted that submission also. But 
the deputy judge said at page 17 of his judgment, and in this respect I also 
agree with him, 

Just as the environmental impact of such emissions is a material 
planning consideration, so also is the existence of a stringent regime 
under the E.P.A. for preventing or mitigating that impact for rendering 
any emissions harmless. It is too simplistic to say, 'The Secretary of 
State cannot leave the question of pollution to the E.P.A.'. 

The inspector, having considered the advice of his assessor and having set 
out the evidence and submissions made to him in very considerable detail in 
his report, concluded that save for the effect of discharges from the plant on 
air quality and thus on the environment generally, all the other criteria in the 
Structure Plan Policy and all other possible objections were met. In 
particular, summarising, first, all the responsible authorities agreed that 
incineration was the proper solution to the problem of the disposal of clinical 
waste. It followed also that one or more incinerators for that purpose were 
needed to be constructed in the area generally. Secondly, this site was at an 
acceptable distance from a built-up area and the road access to it is 
satisfactory. Thirdly, the inspector found that the construction of this plant 
on the site might inhibit some other industrial processes, particularly for 
food processing, from being established nearby. But it certainly would not 
inhibit many other industrial processes. Therefore that was not sufficient to 
justify a refusal. Fourthly, he and the assessor considered in some detail the 
possible malfunction of the plant. Indeed, we are told that this occupied a 
major part of the time of the inquiry. In conclusion, the inspector said in 
paragraph 488 of his report: 

I am therefore satisfied that an appropriate plant could be designed with 
sufficient safeguards included, such that a reliaibility factor, within 
usual engineering tolerances, could be achieved. 

He summarised his conclusions at paragraphs 505 and 506 of his report. In 
505 he said: 

... I have examined each of the subject areas that led to G.M.B.C. 
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refusing the application and have come to the following main 
conclusions: 
(1) The maximum emission limits specified by the Appellants accord 

with the appropriate standards. 
(2) It would be possible to design a plant to perform within those limits 

in routine operation. 
(3) It would be possible to design sufficient fail-safe and stand-by 

systems such that the number of emergency releases could be 
reduced to a reasonable level. 

(4) While some visual detriment would occur from the presence of the 
stack and some industrialists might be deflected from the locality, 
neither effect would be sufficient to justify refusal of the proposal on 
those grounds alone. 

(5) The background air quality of the area is ill-defined and comparison 
with urban air standards for this semi-rural area gives an incomplete 
picture. 

(6) Discharges of chemicals such as cadmium, although within set 
limits, are unacceptable onto rural/agricultural areas. 

(7) In relation to public concern regarding dioxin omissions, the 
discharge data is only theoretical and insufficient practical 
experience is available for forecasts to be entirely credible. 

506. I am therefore satisfied that while an appropriate plant would be 
built to meet the various standards, the impact on air quality and 
agriculture in this semi-rural location is insufficiently defined, despite 
the efforts of the main parties at the inquiry, and public disquiet 
regarding fears as to environmental pollution and in particular dioxin 
omissions cannot be sufficiently allayed to make the proposed 
development of a clinical waste incinerator on this site acceptable. I 
have reached this conclusion in spite of the expectation that all of the 
conditions suggested would be added to any permission and in spite of 
the suggestion that the valuable Section 106 agreement could be 
provided. 

Therefore, in paragraph 507 he recommended that the appeal be dismissed. 
In his decision letter, the Secretary of State considered environmental 

impact and the Inspector's conclusions in the passage leading up to the 
paragraphs to which I have just referred, in paragraphs 19, 20 and 21. In 
paragraph 19 he said that "the other principal environmental impact would 
be that of emissions to the atmosphere from the plant". He noted that NWG, 
for the purposes of assessing the impact, indicated that the maximum 
emission limits for normal operation to which they were prepared to tie 
themselves were set out in a document numbered NW9, and that that 
became part of the description of the plant, the subject of the application 
permission. The Inspector 

... also notes the view of the assessor that these limits were in keeping 
with current United Kingdom prescriptive standards and that H.M.I.P. 
accepted these limits were a valid starting point for their authorisation 
procedures under Part I of the Environmental Protection Act 1990. He 
further notes the Inspector's statement that any emission standards set 
by H.M.I.P. in a pollution control authorisation for the plant would be 
lower than those indicated in document NW9. The Secretary of State 
accepts it will not be possible for him to predict the emission limits 
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which will be imposed by H.M.I.P. but he is aware of the requirements 
for conditions which must be included in an authorisation under section 
7 of the Environmental Protection Act 1990. 
20. The Inspector's conclusion that the impact of some of the maximum 
emission limits indicated in document NW9 are not acceptable in a 
semi-rural area is noted. While this would weigh against your clients' 
proposals, the Secretary of State considers that this conclusion needs to 
be considered in the context of the Inspector's related conclusions. 
Should planning permission be granted the emission controls for the 
proposed incinerator will be determined by H.M.I.P. Draft Planning 
Policy Guidance on 'Planning and Pollution Controls' was issued by the 
Department of the Environment for consultation in June 1992. It deals 
with the relationship between the two systems of control and takes 
account of many of the issues which concerned the Inspector. While the 
planning system alone must determine the location of facilities of this 
kind, taking account of the provisions of the development plan and all 
other material considerations, the Secretary of State considers that it is 
not the role of the planning system to duplicate controls under the 
Environmental Protection Act 1990. Whilst it is necessary to take 
account of the impact of potential emissions on neighbouring land uses 
when considering whether or not to grant planning permission, control 
of those emissions should be regulated by H.M.I.P. under the 
Environmental Protection Act 1990. The controls available under Part I 
of the Environmental Protection Act 1990 are adequate to deal with 
emissions from the proposed plant and the risk of harm to human 
health. 
21. An application for a pollution control authorisation had been made 
when the inquiry began, but H.M.I.P. had not determined it. However, 
in view of the stringent requirements relating to such an authorisation 
under Part I of the Environmental Protection Act 1990, the Secretary of 
State is confident that the emission controls available under the 
Environmental Protection Act 1990 for this proposal are such that there 
would be no unacceptable impact on the adjacent land. He therefore 
concludes that the proposed incinerator satisfies the criteria in Policy 
EN16 and is in accordance with the development plan. This is a key 
point in favour of the proposal. 

His overall conclusions are set out in paragraphs 36, 37 and 38 of the decision 
letter. 

36. The Secretary of State agrees that it would be possible to design and 
operate a plant of the type proposed to meet the standards which would 
be likely to be required by H.M.J.P. if a pollution control authorisation 
were to be granted. It is clear that the predicted maximum emission 
levels set out in document NW9 which your clients were prepared to 
observe raised some concerns with respect to their impact on a 
semi-rural area. However the Secretary of State is satisfied that, in the 
event of planning permission being granted, these concerns could and 
would be addressed by H.M.I.P. in the pollution control authorisation 
process. While noting the Inspector's view that emission standards set 
by H.M.J.P. would be more stringent than those in document NW9, the 
Secretary of State considers that the standards in document NW9 
simply represent the likely starting point for the H.M.J.P. authorisation 
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process, and do not in any way fetter their discretion to determine an 
application for an authorisation in accordance with the legal 
requirements under the Environmental Protection Act 1990. 
37. Those issues being capable of being satisfactorily addressed, the 
remaining issue on which the decision turns is whether the appeal site is 
an appropriate location for a special industrial use, taking into account 
the provisions of the development plan. The proposal does not conflict 
with the development plan and it is clear that its impact in visual and 
environmental terms on the surrounding land would not be adverse. Its 
impact on the development potential of the surrounding land is more 
difficult to assess but, while the Secretary of State accepts the view that 
an incinerator may deter some types of industry, he also accepts that the 
overall impact would not be clear-cut and possible deterrence to certain 
industries is not sufficient to justify dismissing the appeal. 
38. The Secretary of State therefore does not accept the Inspector's 
recommendation and for these reasons has decided to allow your 
clients' appeal. 

He therefore granted permission subject to a substantial list of conditions. 
Mr Mole's argument on behalf of Gateshead on this appeal falls under two 

heads. First, the Secretary of State did not give proper or adequate reasons 
for rejecting the inspector's recommendation and the reasoning which led 
the inspector to that recommendation. This, submits Mr Mole, is a failure to 
comply with "relevant requirements". The requirements are to be found set 
out in the Town and Country Planning Inquiry Procedures Rules 1992, rule 
17.1. Thus, this is a ground upon which, provided prejUdice be shown to 
Gateshead (and Mr Mole submits it is) action can be taken to quash the 
Secretary of State's decision under section 288(1)(b). 

It is a commonplace that a decision-maker, including both a Local 
Planning Authority when refusing permission and particularly the Secretary 
of State when dealing with an appeal, must give reasons for the decision. The 
rules so provide. The courts have held that those reasons must be "proper, 
adequate and intelligible". The quotation is from the speech of Lord 
Scarman in Westminster City Council v. Great Portland Estate. 1 While of 
courts accepting that it is necessary to look and see whether the Secretary of 
State's reasons are proper, adequate and intelligible, I do not accept Mr 
Mole's argument that they are not. In the paragraphs of his decision letter to 
which I have referred, the Secretary of State says, in effect: 

I note that the Inspector says that the impact of some of the maximum 
emission limits indicated in document NW9 would not be acceptable in 
a semi-rural area. But H.M.J.P. will not be obliged, if they grant an 
authorisation, to adopt those limits. On the contrary, they have already 
indicated that the limits they would adopt would be lower. Thus, 
H.M.J.P. will be able to determine what limits will be necessary in order 
to render the impact of the emissions acceptable, and impose those 
limits. 

That seems to me to be coherent and clear reasoning. It depends upon the 
proposition which I accept, and I understand Mr Mole to have accepted in 
argument, that in deciding what limits to impose H.M.J.P. are entitled, 

I (1985] A.c. 661 at 683. 
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indeed are required, to take into account the nature of the area in which the 
plant is to be situated and the area which will be affected by the maximum 
deposit of chemicals from the stack. 

That brings me to Mr Mole's main argument. I summarise this as follows. 
Once planning permission has been granted, there is in practice almost no 
prospect of H.M.I.P. using their powers to refuse to authorise the operation 
of the plant. Thus, whatever the impact of the emissions on the locality will 
be, H.M.I.P. are likely to do no more than ensure that the best available 
techniques not entailing excessive costs be used, which may leave the 
amounts of deleterious substances released at an unacceptable level. 

This, submits Mr Mole, could be prevented by refusing planning 
permission, which would then presumably leave it to NWG, if they were able 
to do so, to seek additional evidence to support a new application which 
would overcome the Inspector's concerns. The Secretary of State was thus 
wrong to say at paragraph 20 of his decision that the controls under the 
Environmental Protection Act are adequate to deal with the emissions and 
the risk of human health. By so concluding, the Secretary of State, 

!lj misunderstood the powers and the functions of H.M.I.P.; 
2 contravened the precautionary principle, and/or 
3 reached an irrational conclusion. 

I comment first that the matters about which the Inspector and his assessor 
expressed concern were three. First, the lack of clear information about the 
existing quality of the air in the vicinity of the site, which was a necessary 
starting point for deciding what impact the emission of any polluting 
substances from the stack would have. It was established that such 
substances would include dioxins, furans and cadmium. Secondly, in relation 
to cadmium though not in relation to the other chemicals, any increase in the 
quantity of cadmium in the air in a rural area is contary to the 
recommendations of the World Health Organisation. This, however, would 
not be the case in an urban area. In other words, an increase would not of 
itself contravene World Health Organisation recommendations relating to 
an urban area. Thirdly, there is much public concrn about any increase in the 
emission of these substances, especially dioxin, from the proposed plant. In 
the absence of either practical experience of the operation of a similar plant 
or clear information about the existing air quality, those concerns cannot be 
met. It was because of those concerns that the Inspector recommended 
refusal. I express my views as follows. Public concern is, of course, and must 
be recognised by the Secretary of State to be, a material consideration for 
him to take into account. But if in the end that public concern is not justified, 
it cannot be conclusive. If it were, no industrial development-indeed very 
little development of any kind-would ever be permitted. 

The central issue is whether the Secretary of State is correct in saying that 
the controls under the Environmental Protection Act are adequate to deal 
with the concerns of the Inspector and the assessor. The decision which was 
to be made on the appeal to the Secretary of State lay in the area in which the 
regimes of control under the Planning Act and the Environmental 
Protection Act overlapped. If it had become clear at the inquiry that some of 
the discharges were bound to be unacceptable so that a refusal by H.M.I.P. 
to grant an authorisation would be the only proper course, the Secretary of ' 
State following his own express policy should have refused planning 
permission. 
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But that was not the situation. At the conclusion of the inquiry, there was 
no clear evidence about the quality of the air in the vicinity of the site. 
Moreover, for the purposes of deciding what standards or recommendations 
as to emissions to apply, the Inspector described the site itself as "semi­
rural", whilst the area of maximum impact to the east he described as 
"distinctly rural". 

Once the information about air quality at both those locations was 
obtained, it was a matter for informed judgment (i) what, if any, increases in 
polluting discharges of various elements into the air were acceptable, and (ii) 
whether the best available techniques etc., would ensure that those 
discharges were kept within acceptable limits. 

Those issues are clearly within the competence and jurisdiction of 
H.M.I.P. If in the end the inspectorate conclude that the best available 
techniques, etc., would not achieve the results required by section 7(2) and 
7(4), it may well be that the proper course would be for them to refuse an 
authorisation. Certainly, in my viw, since the issue has been expressly 
referred to them by the Secretary of State, they should not consider that the 
grant of planning permission inhibits them from refusing authorisation if 
they decide in their discretion that this is the proper course. 

Thus, in my judgment, this was not a case in which it was apparent that a 
refusal of authorisation will, or will probably be, the only proper decision for 
H.M.I.P. to make. The Secretary of State was therefore justified in 
concluding that the areas of concern which led to the Inspector and the 
assessor recommending refusal were matters which could properly be 
decided by H.M.J.P., and that their powers were adequate to deal with those 
concerns. 

The Secretary of State was therefore also justified in concluding that the 
proposed plant met, or could by conditions on an authorisation be required 
to meet, the third criterion in policy EN16 in the Structure Plan, and thus 
accorded with that plan. 

For those reasons, I conclude that the Secretary of State did not err in law, 
nor did he reach a decision which was irrational or in any other way outside 
his statutory powers. 

I have not in terms referred to much of the judgment given by the deputy 
judge. This is mainly because the matter was somewhat differently argued 
before us. Nevertheless, I agree with the conclusions he reached in his 
careful and admirable judgment. So agreeing and for the reasons I have 
sought to set out, I would dismiss this appeal. 

HOFFMANN L.J. I agree. 

HOBHOUSE L.J. I also agree. 

Appeal dismissed. Both Respon­
dents to have their costs. Leave 
to appeal to House of Lords 
refused.. 

Solicitors-Sharpe Pritchard; Treasury Solicitors McKenna & Co. 

Reporter-William Upton. 
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Appendix KMR4 – Approved Access Plan from application 16/01685/OUTMAJ 
in respect of the HSA16 allocation 
 
  





 

Appendix KMR5 – Response to comments regarding access 
 
  



App Ref: 22/00244/FULEXT 
Land R/o The Hollies, Burghfield Common 
Response to Consultation Comments regarding Right of Access to the site  
 
We note that a number of residents objection letters and consultation comments from Burghfield 
Parish Council have been received which are questioning the proposed access to the application site 
via Regis Manor Road. 
 
We therefore set out below the planning and legal status that we trust will inform all parties of the 
true position in this regard. 
 
Background to the 2017 Allocation 
 
All the land comprising what is now Regis Manor Road (site references BUR002A) together with all the 
land under this application (site references BUR002 & BUR004) were allocated for residential 
development by West Berkshire Council within their Housing Site Allocations Development Plan 
Document (DPD) adopted in May 2017 and which now forms part of the Development Plan for the 
district. 
 
This allocation (Policy HSA 16 - Land to the rear of The Hollies Nursing Home, Reading Road and Land 
opposite 44 Lamden Way, Burghfield Common) required the land to be considered together as one 
site with a developable area of approximately 2.7 hectares. The sites were required to be master 
planned comprehensively and provide for approximately 60 dwellings with a mix of dwelling types and 
sizes with access from Reading Road. The plan attached to this allocation is shown below with the red 
arrow denoting the new single point of vehicular access from Reading Road. 
 
Policy HSA 16 was fully endorsed by Burghfield Parish Council.  
 
Plan Extract from Policy HSA 16 

 

https://info.westberks.gov.uk/localplan


This allocation was promoted and secured by the landowners of the current application site.  
 
The land comprising what is now Regis Manor Road was eventually sold with the benefit of the 
allocation to Crest Nicholson (Crest). 
 
Crest’s Planning Application and Permission 
 
Crest subsequently sought planning permission for their part of the allocation which was to be brought 
forward in advance of the remainder, which now forms the land included in this application.  Planning 
permission was secured for the front section of the site which included the requirement to provide an 
access to adoptable standards linking the public highway (Reading Road) to the boundary of this 
application site. 
 
During the course of Crest’s planning application, their planning consultant wrote to West Berkshire 
Council in January 2018 saying ‘with regards to preventing a ransom situation as a result of the phased 
delivery of the development the applicant would be willing to enter into a s.106 agreement which 
includes an obligation to deliver the access to the ‘Phase 2’ boundary to base course by an agreed 
trigger. The drawings submitted in support of this application illustrate the extent of the proposed 
highway and serve to demonstrate the link through to the adjacent land’.  
 
The drawings submitted with their application were indicative only in relation to the current 
application site, however they included a Parameters Plan and an Masterplan as set out below: 
 

 
Crest – Illustrative Site Wide Masterplan 
 
This illustrative Masterplan shows how the wider allocation could be developed with access via their 
development, although importantly this was undertaken without the detailed knowledge of site 
levels which the current full application incorporates; hence the road layout is different. 



 
Crest eventually secured Outline Planning Permission for 28 dwellings under reference 
16/01685/OUTMAJ. Condition 5 of that planning permission states: 
 
The reserved matters submitted pursuant to condition 1 (condition 1 being details of the appearance, 
landscaping, layout and scale) shall be in accordance with the Development Parameters Plan 
(Ref:2610-A-1200-C).  
 

 
Crest – Approved Development Parameters Plan 
 
As can be seen above, the Parameters Plan clearly indicates access being delivered into the ‘Phase 2’ 
land referenced by the blue arrow on the plan. 
 
Furthermore, Crest’s outline planning permission was subject to a planning obligation with West 
Berkshire Council under s.106 of the of the Town and Country Planning Act 1990.  
 
Schedule 4 of this legal obligation requires Crest to comply with the following: ‘to allow any access as 
may reasonably be required by the Phase 2 landowners over that road for the planning and delivery of 
the balance of the allocation (subject to entering into an appropriate licence arrangement to set out 
terms) pending adoption of the road; and to dedicate the full length of the estate road to the boundary 
of the Property adjoining Phase 2’.    
 
Crest subsequently entered into a s.38 Agreement and s.278 Agreement with West Berkshire 
Highways to ensure the access road was constructed to adoptable standards although Crest have yet 
to trigger the formal adoption protocols. 
 
Furthermore, in August 2018, Crest entered into an Access Agreement with the landowners of the 
land now subject to this current application (Phase 2 of the allocation).  



This agreement grants the owners of the land and their successors in title a right to pass and repass 
over the Estate Road forming part of the Crest Nicholson development once constructed and further 
rights to connect to this Estate Road. 
 
In summary, it is clear that the intention of all parties including the landowners, West Berkshire 
Council and Burghfield Parish Council from the very outset was to secure a single point of access for 
the entire allocation from Reading Road. Furthermore, all the land subject to this current application 
benefits from all necessary rights over the access road now constructed secured by way of a specific 
legal agreement between Crest and the landowning parties. 
 
We understand that some of the new residents of Crest’s development are objecting to the application 
on the basis that there are no such legal rights. This is demonstrably inaccurate and misleading.  
 
We note that some of the residents on Regis Manor Road are claiming that Crest did not properly 
inform them of the potential for the access road to service Phase 2 of the wider allocation. We cannot 
say what Crest may or may not have informed their purchasers as to the position at the point of 
purchase. However, all the planning documents mentioned above are a matter of public record and 
the s.106 Agreement and Access Agreement were registered as charges against Crest’s land registry 
title. Therefore, any competent conveyancer acting for a prospective buyer or mortgage lender would 
have access to these documents and would no doubt advise their client accordingly. 
 
We trust the above provides sufficient clarification on this matter. 
 



 

Appendix KMR6 – Response from Council’s Housing Officer regarding 
Affordable Housing Need 

 
 
  



Burghfield 1 Bedroom 2 Bedrooms 3 Bedrooms 4+ Bedrooms
Social Rent 2-3 2-3 2-3 1
Shared
Ownership

0 1 0 0

First Homes 1 1-2 1 0

From: Emma Craig
To: Katherine Miles
Subject: RE: Affordable Housing in West Berkshire [Filed 23 May 2023 09:36]
Date: 23 May 2023 08:35:53

Hi Katherine
 
Apologies, I had been waiting for an answer to question 2 from a colleague but unfortunately
that isn’t available at the time I’m responding, I will chase and send it over as soon as I am able.
 
·         How many applicants are on the Council’s housing register?

o   1023
 

·         How long does it take to find a home after joining the list?
o   Unavailable at present
 

·         How many people have expressed a need / desire to be located in / around Burghfield
Common?

o   209 have expressed an interest in Burghfield, please note they will have also
expressed an interest to live in other areas not exclusively Burghfield, so this is really
showing a willingness to live in Burghfield rather than a specific need or preference
over other areas.

               
·         Is there any detail as to the required mix/tenure in Burghfield Common?

o   The policy compliant tenure split based on 32 overall is:
·         Social rent 70% = 9
·         First Homes 25% = 3
·         Shared 5% = 1

 
Based on 32 homes and the local need the unit mix would be split as follows, however due to the
sale price restriction on First Homes we would not expect the mix as set put below;
 

 
 
 
 
 
 
 
Many thanks, Emma
 
Emma Craig
Housing Development and Enabling Officer
Housing Service, Development and Regulation, West Berkshire Council, Market
Street, Newbury, RG14 5LD

mailto:Emma.Craig1@westberks.gov.uk
mailto:KatherineM@pro-vision.co.uk


07717 172256 | 01635 503933 | ext 3933 | emma.craig1@westberks.gov.uk
www.westberks.gov.uk
 

 

From: Katherine Miles [mailto:KatherineM@pro-vision.co.uk] 
Sent: 19 May 2023 10:15
To: Emma Craig <Emma.Craig1@westberks.gov.uk>
Subject: RE: Affordable Housing in West Berkshire
 
This is an EXTERNAL EMAIL. STOP. THINK before you CLICK links or OPEN attachments.

Hi Emma
 
Thanks for responding.  Today or Monday would be great.  Appreciated, thank you.

Kind regards
 
Katherine
 
Katherine Miles BA (Hons) MSc MRTPI  |  T  01962 677 044  |  DD  01962 587629     |  M  07471 901078     

Director

PRO VISION 
PLANNING | ARCHITECTURE | URBAN DESIGN | ECOLOGY
 
THE LODGE, HIGHCROFT ROAD, WINCHESTER, SO22 5GU

www.pro-vision.co.uk
 

Information for visiting our office
 

This e-mail and any files transmitted with it are privileged and confidential (within the meaning of applicable law) and are intended solely for the use of the individual to whom they

are addressed. Unauthorised dissemination, distribution, publication or copying of this e-mail is prohibited. If you received this e-mail in error, please notify  admin@pro-

vision.co.uk  or telephone 01962 677 044  and delete it from your system. Whilst every endeavour is taken to ensure that our e-mails do not contain viruses, no liability can be
accepted, and the recipient should use their own virus checking software. PV PROJECTS LTD - UK Registered Office - The Lodge, Highcroft Road, Winchester, SO22 5GU Reg No.
03296321

 

From: Emma Craig <Emma.Craig1@westberks.gov.uk> 
Sent: 19 May 2023 10:08
To: Katherine Miles <KatherineM@pro-vision.co.uk>
Subject: RE: Affordable Housing in West Berkshire
 
Hi Katherine,
 
Apologies I will endeavour to look at this today or Monday, I have a considerable number of
tasks currently which is meaning it is taking longer than I would have hoped.
 
Best regards, Emma
 

mailto:emma.craig1@westberks.gov.uk
http://www.westberks.gov.uk/
http://www.pro-vision.co.uk/
https://pro-vision.co.uk/contact-us-1
mailto:admin@pro-vision.co.uk
mailto:admin@pro-vision.co.uk
mailto:Emma.Craig1@westberks.gov.uk
mailto:KatherineM@pro-vision.co.uk


 
Emma Craig
Housing Development and Enabling Officer
Housing Service, Development and Regulation, West Berkshire Council, Market
Street, Newbury, RG14 5LD
07717 172256 | 01635 503933 | ext 3933 | emma.craig1@westberks.gov.uk
www.westberks.gov.uk
 

 

From: Katherine Miles [mailto:KatherineM@pro-vision.co.uk] 
Sent: 19 May 2023 09:22
To: Emma Craig <Emma.Craig1@westberks.gov.uk>
Subject: RE: Affordable Housing in West Berkshire
 
This is an EXTERNAL EMAIL. STOP. THINK before you CLICK links or OPEN attachments.

Dear Emma
 
Further to my email below, are you able to advise please if you can assist with this request and
when we can expect to receive the information? 
 
Kind regards
 
Katherine
 
Katherine Miles BA (Hons) MSc MRTPI  |  T  01962 677 044  |  DD  01962 587629     |  M  07471 901078     

Director

PRO VISION 
PLANNING | ARCHITECTURE | URBAN DESIGN | ECOLOGY
 
THE LODGE, HIGHCROFT ROAD, WINCHESTER, SO22 5GU

www.pro-vision.co.uk
 

Information for visiting our office
 

This e-mail and any files transmitted with it are privileged and confidential (within the meaning of applicable law) and are intended solely for the use of the individual to whom they

are addressed. Unauthorised dissemination, distribution, publication or copying of this e-mail is prohibited. If you received this e-mail in error, please notify  admin@pro-

vision.co.uk  or telephone 01962 677 044  and delete it from your system. Whilst every endeavour is taken to ensure that our e-mails do not contain viruses, no liability can be
accepted, and the recipient should use their own virus checking software. PV PROJECTS LTD - UK Registered Office - The Lodge, Highcroft Road, Winchester, SO22 5GU Reg No.
03296321

 

From: Katherine Miles 
Sent: 15 May 2023 16:31
To: 'Emma Craig' <Emma.Craig1@westberks.gov.uk>
Subject: RE: Affordable Housing in West Berkshire [Filed 15 May 2023 16:31]
 
Good afternoon Emma

mailto:emma.craig1@westberks.gov.uk
http://www.westberks.gov.uk/
mailto:KatherineM@pro-vision.co.uk
mailto:Emma.Craig1@westberks.gov.uk
http://www.pro-vision.co.uk/
https://pro-vision.co.uk/contact-us-1
mailto:admin@pro-vision.co.uk
mailto:admin@pro-vision.co.uk
mailto:Emma.Craig1@westberks.gov.uk


Thanks for the reply.  My request relates to a current planning appeal.  You provided comments
on the application in March 2022 (ref. 22/00244/FULEXT).  There is no issue over the AH
provision which is being secured via a Unilateral Undertaking, but I would like to ensure we have
the uptodate position on need for the appeal, hence my queries below.
 
Kind regards

Katherine
 
Katherine Miles BA (Hons) MSc MRTPI  |  T  01962 677 044  |  DD  01962 587629     |  M  07471 901078     

Director

PRO VISION 
PLANNING | ARCHITECTURE | URBAN DESIGN | ECOLOGY
 
THE LODGE, HIGHCROFT ROAD, WINCHESTER, SO22 5GU

www.pro-vision.co.uk
 

Information for visiting our office
 

This e-mail and any files transmitted with it are privileged and confidential (within the meaning of applicable law) and are intended solely for the use of the individual to whom they

are addressed. Unauthorised dissemination, distribution, publication or copying of this e-mail is prohibited. If you received this e-mail in error, please notify  admin@pro-

vision.co.uk  or telephone 01962 677 044  and delete it from your system. Whilst every endeavour is taken to ensure that our e-mails do not contain viruses, no liability can be
accepted, and the recipient should use their own virus checking software. PV PROJECTS LTD - UK Registered Office - The Lodge, Highcroft Road, Winchester, SO22 5GU Reg No.
03296321

 

From: Emma Craig <Emma.Craig1@westberks.gov.uk> 
Sent: 10 May 2023 11:58
To: Katherine Miles <KatherineM@pro-vision.co.uk>
Subject: RE: Affordable Housing in West Berkshire
 
Good Afternoon,
 
Could you advise if this is to aid a planning application you are working on, otherwise I would
suggest submitting an FoI and it will get allocated to the correct team.
 
Kind regards, Emma
 
Emma Craig
Housing Development and Enabling Officer
Housing Service, Development and Regulation, West Berkshire Council, Market
Street, Newbury, RG14 5LD
07717 172256 | 01635 503933 | ext 3933 | emma.craig1@westberks.gov.uk
www.westberks.gov.uk
 

 

From: Katherine Miles [mailto:KatherineM@pro-vision.co.uk] 

http://www.pro-vision.co.uk/
https://pro-vision.co.uk/contact-us-1
mailto:admin@pro-vision.co.uk
mailto:admin@pro-vision.co.uk
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Sent: 05 May 2023 14:37
To: Emma Craig <Emma.Craig1@westberks.gov.uk>
Subject: Affordable Housing in West Berkshire
 
This is an EXTERNAL EMAIL. STOP. THINK before you CLICK links or OPEN attachments.

Good afternoon

I am undertaking some research and would be grateful if you could confirm:
 
·         How many applicants are on the Council’s housing register?
·         How long does it take to find a home after joining the list?
·         How many people have expressed a need / desire to be located in / around Burghfield

Common?
·         Is there any detail as to the required mix/tenure in Burghfield Common?
 
I look forward to hearing from you.

Kind regards

Katherine
 
Katherine Miles BA (Hons) MSc MRTPI  |  T  01962 677 044  |  DD  01962 587629     |  M  07471 901078     

Director

PRO VISION 
PLANNING | ARCHITECTURE | URBAN DESIGN | ECOLOGY
 
THE LODGE, HIGHCROFT ROAD, WINCHESTER, SO22 5GU

www.pro-vision.co.uk
 

Information for visiting our office
 

This e-mail and any files transmitted with it are privileged and confidential (within the meaning of applicable law) and are intended solely for the use of the individual to whom they

are addressed. Unauthorised dissemination, distribution, publication or copying of this e-mail is prohibited. If you received this e-mail in error, please notify  admin@pro-

vision.co.uk  or telephone 01962 677 044  and delete it from your system. Whilst every endeavour is taken to ensure that our e-mails do not contain viruses, no liability can be
accepted, and the recipient should use their own virus checking software. PV PROJECTS LTD - UK Registered Office - The Lodge, Highcroft Road, Winchester, SO22 5GU Reg No.
03296321

 
 

This email and any attachments to it may be confidential and are intended solely for the use of the
individual to whom it is addressed. Any views or opinions expressed may not necessarily represent those
of West Berkshire Council. If you are not the intended recipient of this email, you must neither take any
action based upon its contents, nor copy or show it to anyone. Please contact the sender if you believe
you have received this e-mail in error. All communication sent to or from West Berkshire Council may be
subject to recording and or monitoring in accordance with UK legislation, are subject to the requirements
of the Freedom of Information Act 2000 and may therefore be disclosed to a third party on request.

mailto:Emma.Craig1@westberks.gov.uk
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Appendix KMR7 – Appeal Decision - APP/W0340/W/22/3296484 and location of appeal
site 
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Appeal Decision  

Site visit made on 10 October 2022  
by Helen Davies MSc MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 26 October 2022 

 
Appeal Ref: APP/W0340/W/22/3296484 

Land at James Lane, Grazeley Green, Reading RG7 1NB  
• The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant permission in principle. 

• The appeal is made by N Bale against the decision of West Berkshire District Council. 

• The application Ref 22/00258/PIP, dated 2 February 2022, was refused by notice dated 

5 April 2022. 

• The development proposed is erection of 1no. dwelling. 

Decision 

1. The appeal is dismissed. 

Preliminary Matters 

2. The proposal is for permission in principle. Planning Practice Guidance (PPG) 
advises that this is an alternative way of obtaining planning permission for 

housing-led development. The permission in principle consent route has two 
stages. The first stage (permission in principle) establishes whether a site is 

suitable in principle. The second stage (technical details consent) is when the 
detailed development proposals are assessed. This appeal relates to the first of 

these two stages. 

3. The scope of the considerations for permission in principle is limited to location, 
land use and the amount of development permitted. All other matters are 

considered as part of a subsequent technical details consent application if 
permission in principle is granted. An applicant can apply for permission in 

principle for a range of dwellings by expressing a minimum and maximum net 
number of dwellings as part of the application. In this instance, permission in 
principle has been sought for one dwelling on the appeal site. I have 

determined the appeal accordingly. 

Main Issue 

4. The main issue is whether the site is suitable for residential development, 
having regard to its location, the proposed land use and the amount of 
development. 

Reasons 

5. The appeal site comprises part of an open and undeveloped field. There is 

some residential development nearby, fronting onto James Lane and the access 
track adjacent to the site leads to a block of commercial development. 
However, the site is predominantly surrounded by fields in an area which is 

rural in character. 

https://www.gov.uk/planning-inspectorate
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6. The appeal site is within the open countryside as defined by local policy. 

Policies within the West Berkshire Core Strategy (2006 - 2026) Development 
Plan Document (Adopted July 2012) (CS) and the West Berkshire Council 

Housing Site Allocations (2006-2026) Development Plan Document (Adopted 
May 2017) (HSA) seek to direct new housing towards sustainable locations 
within and adjacent to settlements. This is not a blanket approach to resisting 

new housing outside of defined settlements, as a number of policies allow for 
new housing in the countryside, subject to specified exceptions and criteria. 

7. Policy C1 of the HSA states that limited infill development may be considered in 
settlements in the countryside with no defined boundary, subject to criteria. 
Policy C1 pre-dates the National Planning Policy Framework (the Framework). 

However, as set out in the Framework, policies should not be regarded as out-
of-date simply because they were adopted before the Framework. Due weight 

should be given to relevant policies in existing plans according to their degree 
of consistency with the Framework. Weight is a matter for the decision maker 
to judge in the circumstances of the case. Policy C1 remains broadly consistent 

with the Framework in seeking to deliver most new homes in locations within 
settlements, where there is access to services and facilities. I therefore afford 

substantial weigh to any conflict with Policy C1. 

8. The proposal would be relatively near a row of 6 dwellings formed from a 
change of use of a rural building. There are also a few other scattered dwellings 

in the area. However, due to the separation distances the proposal would not 
form part of a close knit cluster and it would not front onto an existing 

highway. The proposal would be within a currently open and undeveloped field, 
rather than being a small infill plot. In addition, it would create an entirely new 
frontage, rather than extending an existing frontage. As such, the proposal 

would not comply with the criteria set out under Policy C1 of the HAS to qualify 
as an exception for a new dwelling in the countryside.  

9. The introduction of a dwelling to the site and the associated use of the land for 
residential purposes, would inevitably domesticate it, resulting in an urbanising 
visual impact and extending built form further into the open countryside. 

Regardless of the lack of any specific landscape designation, and the presence 
of commercial development to the north of the site, this encroachment would 

significantly reduce the open and rural qualities of the site and its 
surroundings, to the detriment of the landscape and the character and 
appearance of the area. While specific planting and soft landscaping measures, 

secured at technical design stage, could lessen the impact of the proposal to an 
extent, it would not overcome the impact of the encroachment into the open 

countryside. 

10. The site is over a mile from the nearest settlement with very limited public 

transport. Whilst it may be possible to walk or cycle to access services and 
facilities, given that the surrounding roads have no footway and limited 
streetlighting, it is likely that the occupants of the proposed dwelling would rely 

on private motor vehicles. This is the least sustainable form of transport.  

11. Paragraph 80 of the Framework seeks to avoid the development of isolated 

homes in the countryside unless one of a number of specific criteria are met. In 
this regard, I am aware of the High Court Judgement1 relating to the 
interpretation of paragraph 55 as was, now paragraph 80, of the Framework.  

 
1 Braintree DC v SSCLG, Greyread Ltd & Granville Developments Ltd [2018] EWCA Civ 610 
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12. In this case, the proposal would not be spatially isolated as there are a small 

number of other dwellings nearby, so would not result in the creation of an 
isolated home in the countryside, which the Framework seeks to avoid. 

Nevertheless, the proposal would be remote by virtue of the distance from 
services and facilities and the reliance on private car journeys. In addition, 
whilst the site may not be isolated in terms of paragraph 80 of the Framework, 

as set out above, the proposal does not comply with Policy C1 in relation to 
dwellings in the countryside. 

13. West Berkshire has two nuclear establishments. The risk of a nuclear incident is 
low, but in the interest of public safety, Policy CS8 of the CS seeks to ensure 
that any new development can be accommodated under off-site emergency 

plans in the event of an emergency. The appeal site is within the specified 
‘inner zone’, where Policy CS8 sets out that residential development is likely to 

be refused planning permission when the Office for Nuclear Regulation (ONR) 
has advised against it. 

14. The proposal would lead to an increase, albeit small, in the number of people 

living in the designated Detailed Emergency Planning Zone of the Atomic 
Weapons Establishment in Burghfield and hence the number of people who 

would need to be covered by off-site emergency plans. Both the ONR and West 
Berkshire Council's Emergency Planning Service were consulted and advised 
against the proposed development, having given consideration to the specific 

impacts on the Off-Site Emergency Plan. There is little detail to support the 
appellant’s conclusion that one dwelling would not compromise the ability to 

enact emergency planning or evacuation of the resultant population, should the 
need arise, or that the development would not place undue pressure on 
emergency services. Based on the evidence before me I cannot rule out that 

the proposal would place unacceptable additional pressure on the Off-Site 
Emergency Plan. 

15. I note reference to the permission granted on appeal2 for the conversion of a 
building to six dwellings. In that case the Inspector, in the planning balance, 
concluded that factors weighing in favour of that proposal included securing the 

long-term financial viability of an existing business and its jobs. It appears that 
there was an overall reduction in the number of people on site (which included 

workers) even though the scheme provided 6 dwellings. In this case, the 
proposal would introduce additional people to the area and the two cases are 
not comparable. 

16. An Environment Agency flood zones map provided by the Council indicates that 
parts of the site are located within flood zones 2 and 3. While the appellant 

disagrees, they have not provided evidence showing the site lies outside the 
flood zones. I have not been provided with a Flood Risk Assessment, or any 

information to indicate that the sequential test (and as appropriate the 
exception test) could be passed.  

17. A dwelling is a more vulnerable use in terms of flooding. The ability to 

adequately protect it and ensure the proposal would not add to flood risk 
elsewhere, is fundamental to the principle of providing an acceptable new 

dwelling in the proposed location. Consequently, in this case, I consider 
flooding to be a matter for consideration under permission in principle rather 
than something which could be left to the technical details consent stage. 

 
2 APP/W0340/A/12/2178573. The appellant has confirmed the reference and decision date as January 2013. 
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18. For the reasons set out, I conclude that in principle, the site is not suitable for 

residential development, having regard to its location, the proposed land use 
and the amount of development. It would be contrary to Policies ADPP1, 

ADPP6, CS1, CS14 and CS19 of the CS and Policy C1 of the HSA. Together, 
amongst other things, these policies seek to limit housing development within 
the open countryside and ensure that development respects and enhances 

locally distinctive landscape and the character and appearance of the area. It 
would also be contrary to Policies CS8 and CS16 of the CS which seek to 

ensure that development is protected from any nuclear emergency and flood 
risk. 

19. However, as the appeal relates to permission in principle, no details of the 

design of the proposed dwellings have been submitted. I therefore find no 
specific conflict with Policy C3 of the HSA which focuses on ensuring that 

design takes account of the local building character.  

Other Matters 

20. The extant planning permission for a stable and equine store building to the 

southwest of the site does not impact on my reasoning. 

Conclusion 

21. For the above reasons, having considered the development plan as a whole, 
and all other relevant material considerations, the appeal should be dismissed. 

 

Helen Davies  

INSPECTOR 
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Location of land at James Lane, Grazeley Green, Reading, RG7 1NB (Image: Google Maps (2023)) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Extract of Site Location Plan submitted with application 22/00258/PIP (appeal ref. APP/W0340/W/22/3296484) (Mark 
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Appeal Decision  

Hearing Held on 16 and 17 November 2021  

Site Visits made on 15 (unaccompanied) and 17 (accompanied) November 2021 

by Rachael Pipkin BA (Hons) MPhil MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 18 February 2022 

 

Appeal Ref: APP/X0360/W/21/3275086 
Willow Tree House, Brookers Hill, Shinfield RG2 9BX  
• The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant planning permission. 

• The appeal is made by Trevor & Lisa Collins, P Byfield & Kahn Properties Limited & 

E Rube against the decision of Wokingham Borough Council. 

• The application Ref 203560, dated 18 December 2020, was refused by notice dated 

16 April 2021. 

• The development proposed is full application for a mixed use development comprising 

the proposed erection of 23 dwellings and community hall with vehicular access off 

Brookers Hill and pedestrian and cycle access from Hollow Lane together with open 

space and landscaping. 

Decision 

1. The appeal is dismissed. 

Procedural Matters 

2. During the Hearing I was provided with a copy of a deed of agreement to 
provide planning obligations under Section 106 of the Town and Country 
Planning Act 1990 (as amended) (the S106 Agreement). This deals with 

securing contributions to infrastructure, affordable housing, employment 
skills, biodiversity net gain and highways works.  

3. At the Hearing, the appellants agreed to include provisions to secure the 
installation of the noise attenuation barrier and measures for the ongoing 
maintenance of both it and the proposed open space being provided on the 

site. To enable the S106 Agreement to be redrafted to address these matters 
and due to the large number of signatories to the S106 Agreement, I allowed 

extra time for the conclusion of these matters after the Hearing. I will discuss 
this S106 Agreement in more detail later in this decision. 

4. Since planning permission was refused, a number of amendments were made 

to the scheme. These were submitted as part of the appeal. The amendments 
included changes to the layout and footpaths, removal of a woodland path, 

increased green space facilitated by a reduction in a ‘public art’ area, 
amended landscaping proposals based on alternative site re-grading, 
provision of additional cycle storage and refuse collection points. Whilst these 

amendments are numerous, they do not fundamentally alter the scheme. 
Furthermore, these amended drawings were available to interested parties as 

part of the notification of the appeal. I am therefore satisfied that interested 
parties have had the opportunity to consider and respond to these.  
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5. During the appeal process, in seeking to address the highways reason for 

refusal, a number of technical changes to the site layout were required which 
resulted in further amendments to the scheme. Given the technical nature of 

these changes, I am satisfied that these do not materially change the scheme. 
I have therefore proceeded to deal with the appeal on the basis of the 
amended plans submitted with the appeal and those plans subsequently 

amended and provided as Revision 51.  

6. The planning application was refused for 8 reasons. The Council’s third reason 

for refusal referred to the absence of sufficient information in relation to the 
proposals impact on ecology and biodiversity. During the appeal the 
appellants undertook further survey works and provided contributions to 

securing a biodiversity net gain through the proposed development. At the 
Hearing, the Council verbally confirmed that, subject to the imposition of 

appropriate conditions and securing biodiversity net gain through a legal 
agreement, this addressed its objection.  

7. The Council refused the scheme on the grounds that insufficient information 

had been provided to demonstrate that the scheme would not have an 
unacceptable impact on highway safety with regards to the provision of 

adequate parking, providing a safe internal layout for pedestrians or 
promoting sustainable transport options. Prior to the Hearing, the appellants 
agreed with the Council measures for mitigation and addressing highway 

concerns. These would be secured through a combination of conditions and a 
planning obligation to secure highway works through a Section 278 

Agreement under the Highways Act 1980. The Council confirmed that this 
addressed its reason for refusal as set out in reason 4 of the decision notice. 

8. In terms of highway safety, the Council additionally set out under its fifth 

reason for refusal that it had not been demonstrated that the proposed noise 
barrier would not have a detrimental effect on the safe operation of the M4 

motorway. This was on the basis of the response from National Highways 
(formerly Highways England) objecting to the scheme on the grounds that it 
had insufficient details to determine its effect on the M4 motorway.  

9. During the Hearing, a condition to secure the approval of details of the noise 
barrier was discussed. Subject to the imposition of conditions securing 

approval of details of the proposed noise attenuation barrier and drainage 
systems and a construction management plan, National Highways confirmed 
in writing that it no longer objected to the scheme. The Council has however, 

not confirmed that it no longer objects to the scheme on this basis. I discuss 
this matter later in my decision.  

10. The fifth reason for refusal also set out that it had not been demonstrated 
that the proposed noise attenuation barrier could adequately protect against 

road traffic noise from the M4 motorway without significant impact to 
residential amenity of future occupiers. In particular, the Council was 
concerned that this could not be addressed without windows having to be kept 

fixed shut. The appellants confirmed at the hearing that all windows would be 
openable at all times. The Council confirmed that on this basis, its reason for 

refusal in this regard had been addressed.  

 
1 Plans Ref: ITB15419-GA-001G, 009E, 011E, 014A and 016C 
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11. The Council’s sixth, seventh and eighth reasons for refusal referred to the 

absence of a signed S106 Agreement to make the development acceptable in 
planning terms. However, the unsigned agreement provided to me at the 

Hearing addressed those matters set out under these reasons for refusal. The 
Council confirmed that, subject to securing the required signatories to the 
agreement, this addressed their concerns on these issues and removed its 

objection to the appeal in respect of these reasons for refusal. Since this 
completed legal agreement has been provided, I have proceeded on the basis 

that the Council is no longer pursuing its objections to the scheme on these 
matters. 

12. Since the Hearing was closed, the Council published its annual Five Year 

Housing Land Supply Statement at 31 March 2021 on 7 January 2022. This 
superseded the Five Year Housing Land Supply Statement at 31 March 2020, 

published 14 January 2021 which formed the basis of the discussion at the 
Hearing. I sought the comments of both the parties on the revised Housing 
Land Supply Statement (HLSS). I have determined the appeal on the basis of 

the most recent HLSS.  

13. On 14 January 2022 the Government published the Housing Delivery Test 

(HDT) Results for 2021. I wrote out to the parties for their views on this. I 
have taken their comments into account in my decision. 

14. The Government launched its First Homes scheme in England, as set out in its 

Written Ministerial Statement of 24 May 2021. This came into effect on 
28 June 2021 with a transition period which ended on 28 December 2021. I 

sought the views of both parties on the implications, if any, of this national 
policy in relation to the appeal.  

Main Issues 

15. The main issues are: 

• the effect of the proposed development on the character and appearance 

of the area;  

• the effect of the proposed development on protected trees; and 

• whether there are any material considerations which mean that the 

decision should be made otherwise than in accordance with the 
development plan. 

Reasons 

Character and appearance 

16. The appeal site is located adjacent to the settlement of Shinfield and within 

the designated ‘South of the M4 Strategic Development Location’ (SDL). The 
SDL is 1 of 4 such areas within the Borough designated for growth. Within this 

context, the appeal site is included in the built-up area of Shinfield, although 
it lies outside the defined development limits.  

17. The appeal site is approximately 2.4 hectares. It is an irregular shape and 
falls into 2 distinct sections. The southern section of the site which has a 
frontage to Brookers Hill comprises Willow Tree House and its gardens 

including an area of unmanaged orchard and woodland and trees. These 
provide enclosure of the site, largely screening existing development from 
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view. This gives the site a sylvan character which makes a positive 

contribution to the area. Development along this stretch of Brookers Hill is 
largely confined to the north side of the road, characterised by large, 

detached properties set within spacious grounds, similar to the appeal 
property. Beyond, on the opposite side of Brookers Hill, there are open fields. 
This contributes to the semi-rural character of the area. 

18. Within the site, the ground rises up from Brookers Hill towards a wooded 
ridge. The northern section of the site lies beyond this. This part of the site 

slopes steeply down towards the M4 motorway which runs along its northern 
boundary. The large gardens to Brookers Hill properties form a boundary to 
its southern edge with an area of undeveloped land forming part of its south-

eastern boundary with a small housing development off Brookers Hill beyond. 
Towards its eastern end there is a commercial building, a number of 

commercial shipping containers and an access onto Hollow Lane which runs 
between the Shinfield Arms and residential properties fronting this road. 

19. The northern section of the site is an area of undeveloped grassland flanked 

by woodland and has a more open and rural character than the southern 
section. This is however limited in extent due to the hard edge formed by the 

M4 motorway. From here, it is viewed in the context of close-boarded acoustic 
timber fencing to the adjacent site and with the commercial buildings and 
containers visible through the trees and boundary vegetation separating the 

site from the M4 motorway corridor. 

20. The scheme seeks the formation of a new access road, which would traverse 

the site from Brookers Hill. Six detached dwellings would be provided within 
the southern section of the site. Towards the top of the slope, a row of pairs 
of semi-detached houses would be constructed with an area of open space 

including a play area to the west. Two small blocks of flats would be located 
on the opposite side of the access road and adjacent to a new single-storey 

community building with car parking to its west. This would be adjacent to the 
boundary with the M4 motorway.  

21. Along the northern edge of the site, and set in slightly from the boundary, a 

240 metre long and 8 metre high ‘Eco-Barrier’ would be constructed to 
provide separation and acoustic screening from the M4 motorway. The eco-

barrier would be an ivy covered steel structure forming a green wall between 
the trees and vegetation along the motorway corridor and the proposed 
buildings on the site.  

Effect on the landscape character 

22. The appeal site lies within the Spencers Wood Settled and Farmed Clay area 

an area of overall moderate quality as described in the Wokingham Borough 
Landscape Character Assessment (WBLCA). The WBLCA recognises that the 

area has a rural character but is strongly influenced by its proximity to 
Reading. The area itself is formed as a clay ridge that separates it from other 
landscape areas. It is characterised by a range of distinctive features which 

include pastoral land use within a wooded setting as well as displaying 
remnants of historic parklands and the sense of elevation and views provided 

across the adjacent lowland landscapes.  

23. The appeal site displays some of the characteristics of this landscape area in 
the form of small-scale woodland and the northern section of the site 
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contributes to the undeveloped slopes of the clay ridgeline. This part of the 

site is visible for a short section travelling along the M4 corridor, from both a 
footbridge to the west and the Shinfield Road bus and cycle bridge to the east 

over the motorway.  

24. The lower parts of the site are screened from view by boundary trees and 
vegetation along the M4 corridor outside the appeal site. A large cantilevered 

sign over the motorway significantly restricts views of the site from some 
sections of the footbridge, although it remains visible from its far side on the 

opposite side of the motorway. The views from the Shinfield Road bridge are 
significantly more open, where the contribution of undeveloped slopes and 
woodland to the rural character on the edge of the settlement can be seen.  

25. The eco-barrier would be a substantial structure both in terms of its height 
and length. Once fully vegetated it would have a solid appearance. It would 

be partially screened in views from the motorway and bridges by the existing 
trees and vegetation on the sites northern boundary many of which would be 
a similar height or taller. Whilst this would go some way towards reducing its 

visual impact, the solid and impenetrable appearance of the eco-barrier, 
would make this a prominent feature running along a significant stretch of the 

motorway.  

26. The ivy clad and verdant appearance of the eco-barrier would have a less 
harsh appearance than the timber fencing which characterises much of this 

stretch of the motorway including the adjacent site. However, it would be 
more than double the height of this fencing and would significantly reduce 

views into the site from the motorway. The enclosure of the site in this 
manner would significantly detract from the existing open character of the 
site. It would also have an enclosing effect on this stretch of the motorway. 

27. The eco-barrier would only be visible from a limited number of viewpoints. It 
would be experienced over a relatively short period of time due to the speed 

of traffic travelling along the motorway. However, it would draw the eye due 
to its excessive length and height. Nonetheless, I agree that the harm would 
be relatively localised with a degree of seasonality, with the proposal less 

prominent during summer months when trees between the eco-barrier and 
the motorway are in leaf. As such, the proposed development would give rise 

to significant rather than substantial harm to landscape character. 

28. The eco-barrier would provide some screening of the proposed development 
to the northern slopes. However, the proposed houses at the top of the slope, 

the green roof of the community building and parts of the proposed access 
road would be visible beyond this. This would erode the rural character of the 

site, diminishing its contribution to the undeveloped slopes north of the 
ridgeline and the landscape character. 

29. The scheme proposes the retention of a modest area of open land at the top 
of the slope and to the west of the proposed housing with a wooded backdrop. 
This area would be visible beyond the eco-barrier similar to how the slopes 

are currently visible above the tree tops along the motorway verge, although 
with the eco-barrier providing a much less permeable view. Whilst this would 

retain some of the open character of the site, the undeveloped area would be 
much reduced and viewed in the context of the proposed houses and the new 
road. This would not therefore mitigate the loss of the rural character of the 

site. 
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30. In order to develop the appeal site, it is evident that extensive ground works 

would be required to provide the appropriate levels for the development so 
that the roads and buildings could be constructed. This would require a 

substantial amount of cut and fill development to create a series of terraces 
within the slope. This would fundamentally change the character of the slope. 
Whilst a portion of the most visible part of the site which can be seen above 

the existing boundary trees would be retained as open and sloping land, the 
changes to the slope would appear engineered and urbanising, which would 

be harmful to its natural and undeveloped character.  

31. Views of the surrounding lowlands beyond the motorway are only possible 
from the higher parts of the site. These would be mostly retained and possible 

beyond the eco-barrier, although this would appear as an intervening feature 
in those views. However, as the motorway is also an intrusive feature within 

those views, the eco-barrier would have a negligible impact on the quality of 
those views. 

32. Within the southern section of the site, the removal of trees and the formation 

of an additional access to Plots 1 and 2 would open up the site to views from 
Brookers Hill and the surrounding area. The proposed development of 

6 houses would be prominent due to the reduced tree cover. The arrangement 
of houses would have a more suburban form which would be out of character 
with the low density, unobtrusive and dispersed pattern of development along 

this section of Brookers Hill. This would cause significant harm to the semi-
rural and sylvan character and appearance of the area. 

Settlement Separation 

33. Policy CP19 of the Wokingham Borough Core Strategy Development Plan 
Document 2010 (the CS) sets out the requirement that development South of 

the M4 should include measures to retain separation of settlements from each 
other. This includes settlements both to the south of the M4 within the SDL as 

well as those to the north of the M4. The South of M4: Development Brief 
Supplementary Planning Document (the SPD) expands on this, explaining that 
this is to retain the character of the existing settlements and wider 

surrounding landscape. To achieve this, the CS defines settlement separation 
by means of a series of broad zigzag lines on a map running east to west and 

north to south. 

34. Of relevance to the appeal, one of the zigzag lines runs along the M4 corridor 
broadly following its alignment, extending beyond the settlement of Three 

Mile Cross to the west and Shinfield to the east. This indicates the area of 
separation being protected between settlements south of the M4 and those to 

the north within the greater Reading area. The appeal site lies mostly within 
the area covered by this zigzag line. 

35. The M4 motorway is a major lit highway corridor. Whilst this provides a clear 
physical and visual barrier between greater Reading and Shinfield, on its own 
it would not be sufficient to maintain a suitable gap between the settlements. 

However, in combination with the substantial area of undeveloped woodland 
directly to the north of the M4 opposite the appeal site, it separates the built-

up area of Greater Reading and Shinfield. 

36. The appeal site, in forming part of the undeveloped northern slopes of the 
clay ridgeline, also contributes to the separation of these settlements. The 
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enclosure of the site by both the M4 motorway to the north and development 

to the south and east, including the existing commercial building and 
containers on site and the rooftops of development beyond, does however 

limit its contribution. 

37. Development of the site would cause some reduction in the gap between the 
settlement areas north and south of the M4. However, with an undeveloped 

area of slope retained and some screening by both the boundary vegetation 
and the eco-barrier, a visible green gap, albeit reduced, would continue to 

exist. Together with the area of woodland to the north of the M4, the extent 
of harm in terms of settlement separation that would arise from this would be 
moderate. 

38. In coming to this view, I have taken into account the Council’s conclusions in 
its recent grant of planning permission at Hogwood Park2 on the grounds that 

the site was landlocked by SDL development and Park Lane and would not 
result in urban sprawl beyond the site into the wider countryside.  

39. I have also had regard to the conclusions in respect of the approved 

development at Ashridge Farm, Wokingham3. In this case, it was accepted 
that the proposal would not result in the proliferation of development away 

from development limits into open countryside nor would it compromise the 
separate identity of settlements with the A329(M) forming the barrier for 
development in north Wokingham. This scenario is similar to that of the 

appeal scheme. 

40. Whilst I appreciate that in both these 2 cases there were other benefits of the 

schemes, nevertheless the principle of roads and other development forming 
an enclosure of the site has been accepted. It seems to me that with these 
elements in place, some separation would be retained, the identify of Shinfield 

would be adequately protected and it would not merge into Greater Reading.  

41. The Council has drawn my attention to a dismissed appeal4 at Shinfield Glebe 

site some 350m south of the appeal site where the Inspector considered the 
extent of development would be harmful to the sensitive edge of the 
settlement location, leading to greater coalescence of Shinfield and greater 

Reading. However, that site was much larger than the appeal site with very 
little enclosure on any of its boundaries.  

42. Unlike the appeal scheme where there is woodland opposite, the urban area 
within Greater Reading to the north of the M4 corridor extends right up to the 
motorway. Consequently, the only separation between the settlements was 

provided by the motorway and a relatively narrow area of open land to the 
south of the Shinfield Glebe site. This represented a much more intrusive and 

significant encroachment into the countryside and closing of a settlement gap 
than the appeal scheme.  

43. Overall, whilst I do not find that the scheme would undermine settlement 
separation, I nevertheless conclude that it would cause significant harm to the 
character and appearance of the area in regards to its effect on landscape 

character. It would therefore conflict with Policies CP3 and CP11 of the CS, 
Policies CC02 and TB21 of the Managing Development Delivery Local Plan 

 
2 Council Ref 163547 
3 Council Ref 201515 
4 APP/X0360/A/10/2133804 
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2014 (the MDD LP) and Policy 2 of the Shinfield Neighbourhood Plan 2017 

(the SNP). These policies together seek development appropriate to the 
character of the area, that protects the separate identity of settlements and 

maintains the quality of the environment, retaining or enhancing the character 
and features that contribute to the landscape. It would also not accord with 
the Borough Design Guide SPD 2012 (the BDG) which seeks the same. 

The effect on trees 

44. There are numerous trees within the southern section of the site and along 

the ridge. These give the site a sylvan character, particularly to its southern 
section and provide a wooded backdrop to the northern part of the site. 
Collectively the trees and woodland make a positive contribution to the 

landscape of the area. These are subject to a Tree Preservation Order (TPO)5 
which comprises a combination of individual, groups and an area of trees.  

45. The appellants have provided an Arboricultural Assessment and Method 
Statement (AAMS). The AAMS, which categorised trees based on guidance in 
British Standards6, identifies that most of the trees and groups of trees on site 

are considered to be either Category C grade and of low quality. There are a 
few individual trees and one group of trees within the site plus some off-site 

trees that are considered to be of moderate quality and classified as Category 
B. A small number of trees are Category U trees which are not suitable for 
retention.  

46. The proposal would require the removal of 2 category B trees, a mature 
Norway spruce (T25) and a mature false acacia (T41), as well as several 

category C trees and groups of trees. The most significant area of tree 
removal would be to the southern section of the site. Here a large number of 
trees and groups of trees would be removed in order to both form the 

proposed access road running along the boundary with the adjacent property 
to the west, Foxglade; and to provide open garden space to the proposed 

dwellings in this part of the site.  

47. There are a few trees within the grounds of Foxglade along its boundary with 
the appeal site. However, they are spaciously positioned and would not, on 

their own, provide a commensurate density of tree cover to that which 
currently exists. As I have set out in my reasoning above, this would 

significantly open up the site, and would erode the sylvan and semi-rural 
character of this area.  

48. A limited number of trees would be removed from the belt of trees running 

across the ridgeline of the site. This includes a category B tree. The removal 
of these trees would effectively thin the line of tree cover, potentially forming 

a break within the canopy. This would detract from the wooded character of 
the ridgeline. This would be visible from the surrounding area and harmful to 

the landscape character of the site.  

49. Within the area of woodland separating the 2 sections of the site, I observed 
that there are significant variations in ground level with evidence of some 

trees growing within embanked areas. The AAMS acknowledges that a number 
of these will require protection in the form of no-dig surfacing. Whilst this may 

provide some mitigation from harm where the ground is level, the AAMS is 

 
5 Tree Preservation Order No. 1682/2019 
6 BS 5837:2012 Trees in relation to design, demolition and construction - Recommendations 
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less clear on how protection would be provided for those trees growing at 

different levels close to where the proposed access road would run.  

50. I have not been provided with details of existing levels in this area nor how 

the access road would be constructed. It seems to me that, with trees 
growing at different levels in combination with the ground works to form the 
required level area and width for the access road, there is likely to be some 

disturbance to the ground in this part of the site. This would be either through 
excavation or the piling of additional soil within the root protection area (RPA) 

of the trees to be retained. This could result in harm to the long-term health 
of the trees either through root damage from exposure or starving the trees 
of oxygen. Insufficient details have been provided in this regard. Had I been 

minded to allow the appeal, the imposition of a suitably worded condition to 
require further details and control over works associated with levelling the 

ground could provide some mitigation of this. 

51. The off-site category B trees along the south-eastern site boundary to the 
northern section of the site are also protected as an individual and group of 

trees under the TPO. One of these, a poplar tree (T45), would be located at 
the end of the rear gardens to the proposed houses on Plots 11-13 and a 

protected group of poplars (G47) at the rear of Plots 14-18. Due to the 
differences in ground levels and the presence of these trees, it is proposed to 
construct a retaining wall at the rear of these gardens to accommodate the 

change in levels.  

52. At the Hearing, the Council raised concerns about how this wall would be 

constructed so as to minimise any harm to these trees. The submitted tree 
protection plan indicates that the retaining wall would extend around the RPAs 
of these trees. This should minimise harm to these trees and a suitably 

worded condition could ensure their protection during construction. 

53. The gardens to these properties are relatively small and with the overhanging 

tree canopies, the amount of useable space is reduced. This may give rise to 
pressure from future occupants to reduce or remove these trees to provide 
more space. I accept that any such works would require permission due to the 

protection afforded these trees, however, it may be difficult to resist such 
requests given the circumstances.  

54. I am told that the TPO was only put on the site in May 2019 when the Council 
became aware of the proposed development of the site. A significant part of 
the TPO, covering the entire southern section of the appeal site and the area 

of woodland along the ridge to the north of this, is an ‘area category’ TPO. 
The Planning Practice Guidance (PPG)7  sets out that this type of TPO can be 

used to protect individual trees dispersed over an area. It is intended for 
short-term rather than long-term protection as a temporary measure until the 

trees on the site can be fully assessed and classified.  

55. I have not been made aware that any further assessment of the trees has 
been undertaken. Whilst I recognise that this is a requirement, it does not 

alter the protection which these trees currently benefit from. I have found 
that the trees collectively make a positive contribution to the area and that 

their loss or works that may adversely affect their long term health would be 
harmful to the character and appearance of the area.  

 
7 Paragraph: 029 Reference ID: 36-029-20140306 
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56. I appreciate that the proposal includes significant tree planting, indicated to 

be a net gain of some 87 new native trees. In the long term this would 
certainly provide some mitigation for the loss of trees on the site. However, in 

the short to medium-term the loss of trees would harm the character of the 
site, reducing its contribution to the wider area. Furthermore, these trees 
would not replace those lost along the western site boundary as this area 

would be occupied by the access road. The reduction in tree cover here would 
be permanent and harmful for the reasons I have set out.  

57. I conclude that the proposed development would have a significant adverse 
effect on protected trees. In this respect, it would conflict with Policies CC03 
and TB21 of the MDD LP and Policy 2 of the SNP which together seek the 

protection and retention of existing trees and features that contribute to the 
landscape. For the same reasons, it would also not accord with the BDG. I 

have found no conflict with Policy 6 of the SNP referred to in the decision 
notice as this relates to trees in the context of ancient woodland which is not 
relevant to the appeal scheme.  

Other Considerations 

Planning Policy Context 

58. The development plan includes the CS, the MDD LP and the SNP. The Council 
is in the process of preparing a new Local Plan, but this is at an early stage 
and has not been submitted for examination. It therefore carries limited 

weight at this time.  

59. Paragraph 11 d) of the National Planning Policy Framework (the Framework) 

sets out that for decision taking where there are no relevant development 
plan policies, or the policies which are most important for determining the 
application are out-of-date, permission should be granted unless: i. the 

application of policies in the Framework that protect areas or assets of 
particular importance provides a clear reason for refusing the development 

proposed; or ii. any adverse impacts of doing so would significantly and 
demonstrably outweigh the benefits, when assessed against the policies in the 
Framework taken as a whole. 

60. The Framework does not provide any definition of what constitutes ‘most 
important’ however, the wording is clear it refers to the policies most 

important in the determination of the application rather than the appeal that 
need to be considered. This means that it is those policies relating to the 
consideration of the whole scheme rather than those matters in dispute at the 

appeal that should be included. Other policies may be relevant but would not 
necessarily be the most important.  

61. In accordance with the approach established through case law8, a 
consideration of which policies are the most important must be made and an 

assessment about whether these are out-of-date. It is for the decision-maker 
to consider whether the ‘basket’ of most important policies as a whole is out-
of-date, a matter which I return to in my conclusions below. 

  

 
8 Wavendon Properties Ltd vs SSCLG and Milton Keynes Council [2019] EWHC 1524 (Admin) 
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The most important policies 

62. The parties do not agree which are the most important policies for 
determining the appeal. At the hearing it was agreed by both parties that 

Policies CP9 and CP11 of the CS, Policies CC02 and TB21 of the MDD LP and 
Policy 1 of the SNP would be most important policies for determining the 
appeal. In addition, the Council considers that Policy CP3 of the CS and 

Policy 2 of the SNP should be included.  

63. Policy CP3 sets out general principles for development. As the design of the 

proposed development in the context of the site constraints and its 
relationship to the surrounding area is an important factor, I consider that 
Policy CP3 is one of the most important policies. For the same reasons, I 

consider that Policy 2 of the SNP which sets out general design principles 
should be included as one of the most important policies.  

64. The list of most important policies put forward by the parties are focussed on 
the location of development, landscape character and design. In terms of 
locational factors, I consider Policy CP19 of the CS is also most important as it 

sets out the expectations of development within the South of the M4 SDL. In 
respect of trees and landscaping, Policy CC03 of the MDD LP is also most 

important. 

65. In addition to those referred to above, I consider that a number of the policies 
included within the reasons for refusal would also be most important policies. 

This includes Policies CP1 of the CS and CC01 of the MDD LP which secure 
sustainable development and Policy CP2 of the CS which relates to inclusive 

communities and the provision of community facilities.  

66. The scheme includes residential development and proposals for a mix of 
housing types and affordable housing, therefore Policies CP5 of the CS and 

TB05 of the MDD LP are most important. 

67. A community facility and 23 residential properties are proposed. Policies CP6 

of the CS, CC07 of the MDD LP and Policies 4 and 5 of the SNP which manage 
travel demand and secure car parking are most important policies for 
assessing the effects of the scheme on the highway network and travel 

patterns. 

68. The appeal scheme proposes the development of an area of land that is semi-

improved grassland and woodland. The scheme would extend built 
development into this area which would remove some of this habitat. 
Consequently, I consider Policies CP7 of the CS and TB23 of the MDD LP and 

Policy 7 of the SNP which seek the protection of biodiversity and mitigation 
against its loss are also most important policies.   

69. Due to the proximity of the appeal site and the proposed dwellings to the M4 
motorway, the effect of noise on the proposed development is a significant 

factor. For this reason, I consider Policy CC06 of the MDD LP which relates to 
noise impacts and mitigation is also a most important policy.  

70. Policy TB12 of the MDD LP and Policy CP4 of the CS which seek to secure 

employment skills and infrastructure in association with the development are 
relevant but not the most important.  
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71. Having regard to the above, I consider that the most important policies in the 

determination of the application are: Policies CP1, CP2, CP3, CP5, CP6, CP7, 
CP9, CP11 and CP19 of the CS; Policies CC01, CC02, CC03, CC06, CC07, 

TB05, TB21 and TB23 of the MDD LP; and Policies 1, 2, 4, 5 and 7 of the SNP. 

Whether the most important policies are out-of-date 

72. Paragraph 219 sets out that existing policies should not be considered out-of-

date simply because they were adopted or made prior to the publication of the 
Framework. Due weight should be given to them according to their degree of 

consistency with the Framework. Such an approach has been established 
through case law9 where it has been held that there are a number of reasons 
why a policy may be considered out-of-date but the age of a policy is not 

decisive in this matter.  

73. The parties agree that policies CP1, CP2, CP7 and CP19 of the CS, policies 

CC01, CC03, CC06, CC07, TB05, TB21 and TB23 of the MDD LP and Policies 1, 
2, 4, 5 and 7 of the SNP are consistent with the Framework and should be 
attributed full weight. There is some dispute between the parties as to 

whether the remaining most important policies are consistent with the 
Framework, namely Policies CP3, CP5, CP6, CP9 and CP11 of the CS and 

Policy CC02 of the MDD LP.  

74. Policy CP3 is a generic policy which sets out general principles for 
development. I have not been alerted to any significant inconsistencies with 

the Framework and whilst I accept that some wording may demonstrate 
minor inconsistencies, as found by the Inspector in the Land East of 

Finchampstead Road appeal10, overall I do not find this policy to be out-of-
date. 

75. Policy CP5 includes a provision that residential proposals of at least 5  

dwellings will provide 50% affordable housing, where viable. This policy does 
not accord with paragraph 64 of the Framework and therefore is out-of-date. 

76. Policy CP6 is a criteria-based policy which indicates that permission will be 
granted if road safety is enhanced, adverse effects on the network mitigated 
and highway problems are not causes. It is a permissive policy which does not 

state that permission will be refused if these provisions are not met. Although 
there is a difference in wording between this policy and paragraph 110 of the 

Framework, the approach of the policy is not inconsistent with the 
Framework.  

77. Policies CP9, CP11 and CC02 are restrictive policies, which amongst other 

things, set out a settlement hierarchy, require development to occur within 
development limits, apart from allowing for some limited development 

including affordable housing on rural exception sites. The housing requirement 
set out under Policy CP17 of the CS reflects the revoked South East Plan. This 

has been superseded by the Local Housing Need (LHN) figure of 768 dwellings 
per annum plus a 5% buffer (806) compared to the CS requirement under 
Policy CP17 of an average of 623 dwellings per annum from April 2021.  

 
9 Bloor Homes Ltd v SSCLG [2014] EWHC 745 (Admin) and Gladman Developments v SS & Central Bedfordshire 
Council [2019] EWHC 127 (Admin) 
10 Appeal Ref: APP/X0360/W/19/3235572 
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78. The Council has set out that the defined development limits are not 

specifically drawn up to deliver a simple quantum of development. It has also 
confirmed that the housing numbers upon which these limits were based, in 

this case those set out under Policy CP17, are not a ceiling. Whilst this is 
accepted, it is nevertheless evident that the Council is reliant on several sites 
outside development limits in order to deliver a sufficient supply of housing. 

Together these sites would deliver 420 dwellings and just over 10% of the 
Council’s 5 year housing requirement.  

79. Of the dwellings permitted outside development limits and included in the 
Council’s 5 year housing land supply (5YHLS), some 306 dwellings would be 
within the SDLs where significant investment in infrastructure has taken place 

or is programmed to be delivered as part of future housing. In these cases, 
the Council has stated that in granting permission a ‘normal balance’ was 

taken weighing up material considerations against any policy conflict. The 
remaining approvals were granted on appeal when the Council could not 
demonstrate a 5YHLS. This indicates that the policies can and are applied 

flexibly.  

80. Recent HDT results show the Council is performing well in delivering its 

housing requirements and has significantly exceeded its annual requirement 
since 2018, with delivery at 189% in 2021. This indicates that the Council’s 
strategy for housing and other growth, as set out within Policies CP9, CP11 

and CC02 and the policies relating to SDLs, can be applied flexibly to deal with 
changing circumstances including changes to housing requirements.  

81. Nevertheless, it is clear that the policies are unable to deliver the housing 
requirement without having to be applied flexibly and reasonably often, in 
order to meet housing requirements. Given the extent of development outside 

settlement limits and my findings that the Council cannot currently 
demonstrate a 5YHLS, which I discuss in more detail later in my decision, I 

conclude that Polices CP9, CP11 and CC02 are all out-of-date and inconsistent 
with the Framework. This accords with a recent judgment, Eastleigh BC v 
SSHCLG11, where it was held that development plan policies were not 

consistent with the Framework where compliance with a 5YHLS had been 
achieved, in part, by greenfield planning permissions outside settlement 

boundaries. 

82. These matters have also been considered in various appeals within the 
Borough where Inspectors have reached differing conclusions. Most recently, 

Inspectors for appeals at Land east of Finchampstead Road, Wokingham and 
Land north of Nine Mile Ride, Finchampstead12 concluded that since the 

Council was relying on sites outside settlement limits for its 5YHLS, then 
Policies CP9, CP11 and CC02 are all out of date.  

83. I am aware that the Inspectors in both the Land to the rear of 6 Johnsons 
Drive, Finchampstead appeal13 and Land at Lodge Lane, Hurst appeal14, which 
pre-dated the Finchampstead Road and Nine Mile Ride appeals, concluded that 

these policies were not out of date.  

 
11 Eastleigh Borough Council v SSHCLG [2019] EWHC 1862 (Admin) 
12 APP/X0360/W/19/3238048 
13 APP/X0360/W/18/3205487 
14 APP/X0360/W/18/3194044 
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84. In the Johnsons Drive appeal, the Inspector found that the Council could 

demonstrate a 5YHLS even when deducting those sites outside the settlement 
boundary. Within the Hurst Lane appeal, there was no dispute that the Council 

could not demonstrate a 5YHLS, although it was not specified whether any of 
this would have been made on land outside settlement boundaries. The 
circumstances are therefore different to those before me where the Council 

acknowledges reliance on sites outside settlement boundaries and I have 
found a 5YHLS does not exist. 

85. In coming to this view, I am also mindful of case law15 which confirmed that 
the weight to be given to restrictive policies could be reduced where 
settlement boundaries were drawn up on the basis of out-of-date housing 

requirements. In this case, the settlement boundaries were drawn up in the 
context of a much lower housing requirement although I acknowledge that 

housing requirement was not set as a ceiling. 

86. The Council has referred me to an appeal decision16 at Land off Moseley Road, 
Hallow, Worcestershire where the Inspector concluded that since the Council 

could demonstrate in excess of a 5YHLS, its policy restricting development 
outside settlement boundaries was up-to-date. However, there is nothing to 

suggest that the 5YHLS was in dispute or whether it relied on the delivery of 
housing development outside defined settlement boundaries. For this reason, 
a comparison with the circumstances of the appeal before me is not possible. 

I therefore give this appeal decision limited weight. 

87. It has been established through the Eastleigh BC v SSHCLG judgment that the 

Framework adopts a more nuanced approach requiring that planning decisions 
should contribute to and enhance the natural and local environment by 
meeting a series of objectives which includes the recognition of the intrinsic 

character and beauty of the countryside. Similarly, the Secretary of State17 in 
determining an appeal for the redevelopment of Wheatley Campus of Oxford 

Brookes University confirmed that ‘recognition’ and ‘protection’ are not the 
same being distinguishable terms, finding that the restrictive policies seeking 
blanket protection of the natural environment were not consistent with the 

Framework.  

88. The type of restrictive approach that protects land outside of defined 

settlements as set out within Policies CP11 and CC02 does not, in my view, 
accord with the more nuanced approach advocated by the Framework. This 
also makes these policies out of date.  

89. I acknowledge the benefits and the certainty that a plan-led approach to 
development provides, as recognised in the Gladman Development Ltd v 

Daventry DC 18 judgment. I also recognise that the Council has taken steps to 
address issues arising within the Borough that have affected planned housing 

delivery, notably in relation to the extension of the Detailed Emergency 
Planning Zone around AWE Burghfield. I also appreciate that it can be unfair 
for landowners to seek to short-cut the plan-led process when the Council 

considers development needs are being met.  

 
15 Suffolk Coastal District Council v Hopkins Development Ltd [2017] UKSC 37 
16 APP/J1860/W/17/3192152 
17 APP/Q3115/W/19/3230827 
18 Gladman Developments Limited v Daventry District Council and SSCLG [2016] EWCA Civ 2246 
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90. However, I have found that, at present, the Council cannot demonstrate a 

5YHLS and that a reasonable proportion of its HLS is on sites outside 
development limits. It is therefore not unreasonable that landowners seek to 

promote their sites through the planning application process. 

91. Consequently, I have found that 4 of the 22 most important policies are out-
of-date. I will return to the matter of whether the ‘basket’ of policies itself is 

out-of-date and therefore whether the appeal scheme complies with the 
development plan as a whole in my final conclusions. 

Housing Land Supply 

92. The Council’s latest HLSS for the period 1 April 2021 to 31 March 2026 is 
based on an assessment of LHN using the standard methodology and includes 

a 5% buffer as required by the Framework. The LHN identifies an annual need 
of 768 dwellings which including the 5% buffer equates to 4,032 dwellings 

over the 5 year period.  

93. As of 1 April 2021, the HLSS sets out the Council has a 5.10 years supply of 
deliverable housing sites. This equates to an annual rate of 806 dwellings and 

a total deliverable supply of 4,115 dwellings. This represents a surplus of 83 
dwellings. 

94. The appellants dispute this on the basis that the Council has included sites 
that came forward beyond the base date and, through the inclusion of a 
windfall allowance for larger sites, has double counted its supply. It is the 

appellants’ view that the Council has a deliverable supply of 3,742 dwellings 
and therefore a shortfall of 290 dwellings from its total housing requirement. 

This equates to a 4.64 years housing land supply.  

95. The Framework sets out within its glossary that to be considered deliverable, 
sites for housing should be available now, offer a suitable location for 

development now, and be achievable with a realistic prospect that housing will 
be delivered on the site within 5 years. It goes on to give examples under a) 

and b) of the categories of sites which are capable of meeting that definition. 
Under a) this includes all sites with detailed planning permission; and under 
b) those sites which have outline planning permission for major development 

and whether there is clear evidence that housing completions will begin on 
site within 5 years.  

96. It is clear from a recent High Court Consent Order19 that the examples given 
in categories a) and b) are not exhaustive of all the categories of sites which 
are capable of meeting the definition and that whether a site does or does not 

meet the Framework definition is a matter of planning judgement on the 
evidence available. 

97. I have been referred to an appeal at Land on East Side of Green Road, 
Woolpit, Suffolk20 where the Inspector concluded that in order to meet the 

definition of deliverable, a site would need to have a resolution to grant 
permission within the assessment period, that is by the cut-off date for the 
assessment period. The Inspector took the view that to include sites granted 

planning permission after the cut-off date but before the publication of the 
assessment, in that case the Annual Monitoring Report, would be erroneous. 

 
19 East Northamptonshire Council v SSHCLG, Case Number: CO/917/2020 
20 APP/W3520/W/18/3194926 
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This was due to it overinflating the supply without a corresponding 

adjustment of need.  

98. Whilst the findings of this Inspector are noted, I do not find it is that clear cut. 

The PPG sets out that to demonstrate a 5YHLS, the local planning authority 
should use the latest available evidence. To my mind, whilst this may include 
formal land availability assessments or the Annual Monitoring Report, it does 

not suggest that a base-line or cut-off date means no further evidence can be 
taken into account if is available.  

99. In coming to this view, I have had regard to an appeal21 at Woburn Sands, 
Buckinghamshire where the Secretary of State also concurred with the view of 
the Inspector that it is acceptable, in relation to an assessment of housing 

land supply, that evidence can post-date the base date provided that it is 
used to support sites identified as deliverable as of the base date. It was also 

held in that appeal that a proforma can, in principle, provide clear evidence of 
a site’s deliverability. This approach is reasonable and I have no reason to 
disagree.  

100. At the Hearing, the Council emphasised that it is a delivering authority. 
Certainly, in terms of its recent record of housing delivery, as demonstrated in 

the HDT results, the Council has been strongly performing at 189% for 2021, 
200% for 2020 and 175% for 2019. However, evidence of housing 
completions indicates that until 2019/20 housing delivery had fallen short of 

meeting the cumulative housing requirements set out within the CS.  

101. Nevertheless, based on current projections, the Council anticipates that over 

the remaining CS plan period to 2026, an additional 1,965 dwellings will be 
delivered over the minimum requirement. This equates to a significant boost 
in housing of 14.9% above plan levels. Whilst I do not have firm evidence to 

confirm this, housing delivery in recent years does suggest that the CS 
housing figures may be exceeded. 

102. The Council has a specialist delivery team and a dedicated officer for each of 
the SDLs. Through this, the Council gathers information regarding sites and 
forthcoming applications which inform its housing delivery analysis. On this 

basis, the Council considers its information to be both up to date and robust. 
In support of its position, the Council has asserted that evidence on housing 

delivery given at the Hearing on sites that are no longer contested 
demonstrates the reliability of this engagement and the intelligence gleaned 
from it. Whilst I accept this, I do not find that on its own, this is sufficient to 

provide the firm evidence of deliverability which, to my mind, must 
additionally be backed up by other information.  

103. It has been argued that reliance on sites outside defined settlement 
boundaries or development limits to demonstrate a 5YHLS may, in some 

circumstances, indicate that certain policies relating to housing land supply 
carry less weight. I have discussed this earlier on in my decision. However, 
this does not mean that sites outside development limits with planning 

permission cannot be included within the calculation of 5YHLS in accordance 
with the relevant tests of deliverability. This approach has been confirmed in 

the judgment in Gladman Developments Limited v Daventry DC. I have 

 
21 APP/Y0435/W/17/3169314 
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therefore taken such sites into account in my assessment of the Council’s 

5YHLS. 

104. In the context of the above and taking into account that the test of 

deliverability is about a realistic prospect not certainty and that the onus to 
demonstrate delivery lies with the Council, I now turn to look at the disputed 
sites within the HLSS. 

Ashridge Farm, Warren House Road, Wokingham 

105. This site is within the North Wokingham SDL. A scheme for 153 dwellings was 

granted full planning permission on 25 June 2021. Build out rates have been 
indicated by the developer operating on the site who has confirmed they will 
be delivered within years 2, 3 and 4 of the 5 year period. The latest available 

evidence confirms these have permission and that the new homes are being 
marketed for sale on David Wilson Homes’ website. Whilst this certainly 

indicates deliverability, this was not the case at base date when the site had 
no permission at all.   

106. In my view, this site did not meet the definition of deliverable having neither 

full nor outline permission at base date. Whilst I accept that evidence can be 
taken into account post base-date, this should only be the case where the site 

was considered deliverable at that point which was the not case here. For this 
reason, I conclude that the 153 dwellings should be excluded from the 
trajectory.  

Land at 1 Barkham Road, Wokingham 

107. This site is a brownfield site with a proposal for 14 dwellings. At base date, 

there was a resolution to grant planning permission subject to the completion 
of a legal agreement. I have nothing before me to show this has now been 
resolved. This degree of uncertainty could in my view put back the potential 

start date of a development by some time or may act as an impediment to 
development. For this reason, whilst I acknowledge that this would be a small 

site and should be deliverable within 5 years, I do not consider it appropriate 
to include this development within the calculation of overall supply. These 14 
dwellings should be removed from the calculation.  

Land at Hogwood Farm, Sheerlands Road, Arborfield 

108. This is part of a larger scheme for 1,500 dwellings which has outline planning 

permission. Phases 1 and 2, delivering 178 and 235 dwellings respectively, 
have been subject to reserved matters and approved. A further reserved 
matters application in respect of 135 dwellings has been validated by the 

Council on 22 November 2021. The Council considers 73 dwellings arising 
from this would be deliverable in years 4 and 5.  

109. The scheme is being brought forward by one developer who is a national 
housebuilder. Phase 1 is due to complete in year 3 and the Council has 

assumed that the 73 dwellings would be completed in the subsequent years.  
They have based this assessment on the Council working closely with the 
developer which has helped them understand the forthcoming projects. 

However, I note that in the proforma responses to the Council, the developer 
has not provided any information in respect of the timing of this phase of the 

development.  
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110. Notwithstanding the findings of the Inspector in the Nine Mile Ride appeal, I 

have been provided with no firm evidence that indicates that the use of 
modular housebuilding has speeded up delivery. Nevertheless, I recognise 

that the development would benefit from the completion of the Nine Mile Ride 
Extension – South which would provide the highways infrastructure to enable 
this development to come forward. The reserved matters for this road scheme 

have been granted permission and the road it expected to be fully built out 
within 2022.  

111. In view of the expected completion of the road and phase 1 of development, 
on balance, I consider it is likely that this third phase of development will 
commence during the 5 year period. Taking into account delivery rates for 

both phases 1 and 2, the assumptions made by the Council in this regard do 
not appear unreasonable. For this reason, I consider that these 73 dwellings 

should be included within the trajectory. 

Land to West of Shinfield 

112. The disputed housing forms part of a larger scheme comprising 3 parcels of 

land for which outline planning permission was granted for 1,275 dwellings on 
8 November 2012. This parcel of land relates to 137 dwellings remaining to be 

delivered following reserved matters. Of these the Council considers 25 
dwellings will be delivered within the 5 year period. The Council has indicated 
that there have been 3 developers operating on the site and given the size of 

the permission, its location within an SDL and indications of expected delivery 
they consider its inclusion is justified. 

113. An EIA Screening was submitted which the Council has referred to providing 
evidence of progress. The appellant disputes this as the EIA Screening did not 
indicate a time frame. Nevertheless, at the time the HLSS was published a 

reserved matters application had been approved for the 25 dwellings and it 
was therefore the latest available evidence relating to a site which did have 

outline permission at base-date.  

114. The Council has adopted a cautious approach and proposed these would be 
delivered within year 4 which is reasonable. I find that these 25 dwellings 

should be included as part of the overall supply.  

Land east of Gorse Ride South, south of Whittle Cross and north and south of 

Billing Avenue, Finchampstead 

115. This site has planning permission for 249 dwellings, granted on 19 February 
2021. It includes demolition of existing housing resulting in a net gain of 71 

dwellings. The Council has projected that 44 of these will be delivered within 
the 5 year period. The scheme will be brought forward in 3 phases. 

116. The majority of this site is within the Council’s ownership but a number of 
properties and land holdings are in third party ownership. Negotiations are 

being undertaken to acquire the properties and a Compulsory Purchase Order 
(CPO) application was made to acquire any others. The CPO has been rejected 
and in order to acquire these properties for the development, the Council 

would be likely to need to again apply for a CPO. Furthermore, condition 
number 35 of the planning permission requires a legal agreement to be signed 

by the owners before development commences.  
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117. I have no evidence that this legal agreement has been signed and, in view of 

some of the landowners’ resistance to the development, there is no certainty 
that this will be completed. This degree of uncertainty could in my view put 

back the potential start date of a development by some time or may prevent 
the development from coming forward in the manner proposed.  

118. I appreciate that the site has been included on the brownfield register and 

budget allocated to its redevelopment, the Council’s commitment to the 
development is not disputed. However, given the position in relation to land 

acquisition and securing a legal agreement, I do not consider there is robust 
evidence that these dwellings will be delivered. The 44 dwellings should 
therefore be excluded. 

Windfalls 

119. Paragraph 71 of the Framework sets out that where an allowance is to be 

made for windfall sites as part of anticipated supply, there should be 
compelling evidence that they will provide a reliable source of supply. The 
parties dispute the windfall allowance from large sites. 

120. A large windfall site is an unidentified site that delivers 10 or more dwellings. 
The Council has provided evidence that the average build out time for a large 

windfall is just over 2 years and that between 1998/99 and 2020/21 there 
was an average of 51 net completions from large sites. More recently, the 
Council has suggested that over the last 5 years, the average windfall delivery 

from large sites has been 116 dwellings per annum. On this basis, the Council 
has included a windfall allowance of 32 dwellings per annum for large windfall 

sites to be delivered in years 4 and 5.  

121. The appellants have argued that the large windfall allowance which includes 
both large prior approvals and non-allocations means that there is a pool of 

933 dwellings with permission (excluding sites the appellants have disputed). 
This would equate to a build rate of 186.6 dwellings per annum and a rate 

that has only been achieved in 2 years, 2018/19 and 2019/20. They also 
consider that the inclusion of a large site delivering 120 dwellings at land west 
of Beech Hill Road, Spencers Wood, which was allowed on a greenfield site 

outside a settlement boundary when the Council could not demonstrate a 
5YHLS, does not represent the type of windfalls that would normally come 

forward. This therefore skews the figures. 

122. The appellants contend that this scenario is unrealistic based on past delivery 
rates and that any additional windfall allowance should be excluded as it 

would represent double-counting as concluded by the Nine Mile Ride 
Inspector. 

123. I recognise that the build rates would represent a significant uplift in delivery. 
However, there is evidence of high levels of housing delivery within the 

Borough as borne out in the recent HDT results. The evidence indicates that 
windfall sites can and do get developed relatively quickly. It therefore seems 
to me that should one or two such sites come forwards within year 1 or 2, it is 

quite feasible that they would be completed by the end of the 5 year period. 
On that basis, I do not consider the Council has been unrealistic in its 

assumptions around windfalls coming forward in years 4 and 5. I also concur 
that an annual rate of 32 dwellings is modest and not unreasonable. In 
coming to that view, I am mindful that were I to allow this appeal, the appeal 

https://www.gov.uk/planning-inspectorate


Appeal Decision APP/X0360/W/21/3275086

 

 
https://www.gov.uk/planning-inspectorate                          20 

site would be one such windfall which the appellants have, in their evidence, 

indicated would be built out within 5 years.  

124. I appreciate that I have reached a different conclusion on this matter to the 

Nine Mile Ride Inspector. However, it seems that she did not have evidence 
before her on delivery rates which have been provided in this case.  

Overall findings on HLS 

125. Based on my assessment above, I find that 211 dwellings should be taken out 
of the trajectory. By my calculation, this would mean the Council can 

demonstrate that 3,904 dwellings would be deliverable. This amounts to a 
shortfall of 128 dwellings against the 5 year requirement and a 4.84 year 
supply of deliverable sites.  

Benefits 

Affordable housing 

126. Policy CP5 of the CS requires a minimum of 35% affordable housing on 
schemes of 5 dwellings or more within the SDL. The appeal scheme would 
provide 17 affordable housing units, representing 74% affordable housing. All 

of these would be delivered on site. 

127. The Berkshire and South Bucks Strategic Housing Market Assessment 2016 

(SHMA) provides an assessment of affordable housing needs. This identified 
an annual net need for the period 2013-36 for 441 affordable dwellings. This 
represents over 51% of the total housing need for the Council for this period. 

A subsequent appraisal of affordable housing need was undertaken in 2020 as 
part of the LHN Assessment. The identified an annual average figure of 407 

affordable homes, which represented 51% of the minimum LHN figure.  

128. In the period April 2013 to March 2020, 1,831 affordable homes were 
delivered, equivalent to an annual average rate of just under 262 affordable 

dwellings per year since 2013. There is evidence that delivery has increased in 
recent years, with a small surplus against the annual requirement having 

been delivered in just 2 of the 7 years, 41 affordable dwellings in 2017/18 
and 5 in 2019/20. Consequently, the cumulative shortfall against need 
amounts to 1,256 affordable dwellings. 

129. There is clear evidence that Wokingham has an affordability problem and that 
delivery of affordable housing has fallen well below need. The provision of 

74% of the dwellings as affordable and more than double the affordable 
housing requirement is a positive aspect of the scheme. However, this has to 
be viewed in terms of its wider contribution to the supply of affordable 

housing. The scheme would deliver just over 4% of the total annual need for 
affordable housing and would make a modest contribution to supply. 

However, in the context of significant under-delivery over a number of years, 
this modest contribution would amount to a significant benefit of the scheme.  

130. I appreciate that the Council considers that 1,769 affordable housing units can 
be delivered through the local plan process. I also appreciate that there are 
some large schemes coming forward within the SDLs. This includes one at 

Spencers Wood where I was told a contribution of £18 million to affordable 
housing was agreed and another for a development of some 1,800 dwellings 

of which 500 would be affordable in the South Wokingham SDL at land South 
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of the railway. However, I heard that this site is not due to deliver until after 

March 2025. The existence of these schemes do not therefore alter my view 
on the benefits to be attributed to the provision of affordable housing.  

131. I have been referred to a decision22 by the Secretary of State at Moor Lane, 
Woodthorpe, York where the Inspector recognised the value in terms of 
national policy of a contribution of 5% excess over policy. In that case the 

Inspector considered that the excess contribution to the supply of affordable 
housing should be given disproportionate value because of the overall 

deficiency of supply. The Secretary of State agreed with the Inspector. 
However, I am also mindful that that scheme would have delivered 516 
residential units and was of a scale much greater than the scheme before me.  

132. The Nine Mile Ride Inspector also recognised the affordability issues within the 
Borough. That scheme would have provided some 59 affordable dwellings, 

again significantly more than the appeal scheme. The Inspector recognised 
this as an important benefit to which she attributed substantial weight.  

133. Both these appeals to which I have been referred would have delivered 

significantly higher numbers of affordable housing units than the appeal 
scheme. For this reason, I do not accord greater weight to the provision of 

affordable housing than the significant weight I have stated. 

134. For the avoidance of doubt, the Government’s First Homes affordable housing 
scheme does not apply in respect of this appeal. It does not apply to 

applications where there has been significant pre-application engagement and 
which are determined before 28 March 2022. Substantive pre-application 

discussions and engagement between the main parties relating to the 
proposed quantity and tenure mix of affordable housing has already taken 
place and this forms the basis of the completed S106 agreement. The main 

parties share my view that First Homes affordable housing is not required. 

Accessible location 

135. The appeal site is located on the edge of the settlement which has a modest 
range of services and facilities, including a few convenience shops, a public 
house, school and healthcare facilities. It is also close to both the footbridge 

across the M4 and Shinfield Road bridge providing access to additional 
facilities north of the M4. The submitted Transport Assessment indicates that 

most of these facilities would be over 15 minutes’ walk from the site and 
around 5 minutes’ cycle ride. However, the footbridge incorporates some 
steps and may not be accessible to those with reduced mobility. The scheme 

would also provide improved linkages between Brookers Hill and Hollow Lane. 
In terms of walking and cycling, access to the site would therefore be modest.  

136. There is a bus stop close to the eastern access of the site on Shinfield Road 
which provides frequent services to Reading as well as Wokingham and 

Arborfield Garrison. On this basis, future occupants would have reasonable 
access to services and facilities by means other than the private car. This 
leads me to conclude that the accessibility of the site carries moderate weight. 

  

 
22 APP/C2741/W/19/3233973 
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Provision of a community hall 

137. The scheme would provide a community hall which would be for the Tamu Pye 
Lhu Sangh UK Community group (the TPLS) and the wider Gurkha 

community. The TPLS is a charitable organisation which I am told has been 
looking for a site since 2015 to be used as a community hub. The charity 
requires a freehold tenure to provide them with security, a minimum size with 

sufficient parking and access to outdoor space for meetings and social events 
as well as being close to major public transport hub and the strategic highway 

network. I was also told that the members of the group are particularly keen 
on basketball and that the proposed facility would provide flexible space to 
accommodate this.  

138. I have been provided with very limited information about the TPLS. Whilst I 
accept that the TPLS may be seeking their own premises, no evidence such as 

correspondence from the TPLS or indeed anything to connect this group with 
the appeal proposal was submitted to support this. There is no substantive 
evidence of any search for sites having been undertaken nor anything from 

the TPLS setting out their specific requirements.  

139. The Council has questioned the need for an additional community hall as there 

is a recently built community hall within Shinfield as well as other schemes 
coming forward that would provide access to community space locally. I 
appreciate that the TPLS may require their own freehold premises and that 

the community hall may be able to provide a hub and facility to support and 
conserve the culture of this group, but there is nothing substantive before me 

to confirm this.  

140. In the absence of firm evidence that this community building would be for 
them and with the recent and forthcoming provision of other community 

facilities locally, I am not persuaded that there is a need for this building. I 
therefore give this limited weight.  

Living conditions of adjoining occupiers 

141. The provision of the eco-barrier would reduce noise from the M4 motorway to 
existing dwellings on Brookers Hill. The appellants’ submitted noise report23 

has assessed that for the garden facades of these houses facing towards the 
motorway, occupants would experience a noise reduction of between 4 to 

6 dBA and at the end of their gardens where existing noise levels would be 
higher, a greater reduction of around 8 to 12 dBA.  

142. This would improve the living conditions for these occupiers with subsequent 

health and well-being benefits. I accept that the M4 motorway has been in 
existence for some considerable period and that existing occupants would be 

both used to it and would have most likely purchased their properties in full 
knowledge of the motorway and the noise arising from it. Nonetheless, it 

seems that any reduction in noise disturbance from this source would be a 
benefit to occupiers. I therefore give this moderate weight. 

  

 
23 SBS Environmental Noise Barrier Design Study – Willow Tree House, Shinfield Noise Impact Assessment and 

Barrier Design, 3 December 2020 
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Biodiversity 

143. The appeal site is considered to be in poor to moderate condition in terms of 
biodiversity. The appeal scheme provides an opportunity to enhance the 

existing habitats on the site. There was some debate at the Hearing as to 
whether the site should be managed for biodiversity or simply left to evolve 
with the possibility of turning into lowland mixed woodland in time. 

Nevertheless, both parties agreed that through the proposed management of 
the habitats, there would be enhancement to biodiversity and that this carried 

moderate weight. I have no reason to disagree with this.  

Economic and social benefits 

144. During construction and subsequent occupation of the development, there 

would be a number of economic benefits in relation to employment, supply of 
goods, use of services and spending money within the local economy. Those 

associated with construction would be time limited, however, longer term 
benefits would result from future occupants. Additional financial benefits 
would be accrued from the New Homes Bonus and CIL contributions. These 

benefits together carry moderate weight. 

145. The proposal would add to the supply of housing, providing a mix of housing 

to meet housing needs including affordable housing as I have already 
discussed. In addition, the scheme would provide public open space which 
would provide health and well-being benefits to the local community. These 

social benefits of the scheme would carry moderate weight. 

Other Matters 

146. As noted above a Planning Obligation has been completed that would make 
contributions towards infrastructure, affordable housing employment skills, 
biodiversity net gain, securing highways works, provision of and maintenance 

of both public open space and the noise attenuation barrier.  

147. In each case I am satisfied that the Obligation meets the requirements of 

Regulation 122 of the Community Infrastructure Levy Regulations 2010 (as 
amended) and complies with the tests set out in paragraph 56 of the 
Framework. Since they are to ensure that effects of the development are 

mitigated, I consider them to be neutral in the final balance. 

148. The Council has maintained its objection to the eco-barrier on the basis that it 

does not consider a structure of this size and in close proximity to the 
motorway should be dealt with by a condition. My attention has been drawn 
to an appeal24 at Land west of Grasslands, Cooper Close, Smallfield where a 

similar acoustic barrier was proposed adjacent to the M23 motorway and 
where the Inspector found it acceptable to deal with the matter by the 

submission of details secured through a condition. National Highways have 
confirmed that they would accept the details being submitted as a condition. I 

have no substantive grounds to disagree with either the Smallfield Inspector 
or National Highways. In these circumstances, had I allowed the appeal, I 
would have imposed a condition to secure this. 

 
24 APP/M3645/W/15/3135733 
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Planning Balance 

149. I am required to make a judgement as to whether the most important polices, 
the ‘basket’, taken as a whole are to be regarded as out of date for the 

purposes of this decision. Of these, I consider Policies CP9 and CP11 of the 
CS, Policies CC02 and TB21 of the MDD LP and Policy 1 of the SNP, which 
relate to location of development and character and appearance, have the 

greatest bearing on my decision. I therefore give these polices more weight 
when considering the overall ‘basket’.  

150. Within these, I have found some inconsistency with the Framework and I have 
found that the development limits, as set out under Policy CC02 of the MDD 
LP, and applied through Policies CP9 and CP11 of the CS should be regarded 

as out of date. This is due to the Council’s reliance on sites outside of these 
limits to deliver its housing requirement and because I have found that the 

Council cannot currently demonstrate a 5YHLS.  

151. When taken as a whole, this means that, in this appeal, the basket of most 
important policies is out of date. For this reason, I consider that the 

presumption in favour of sustainable development (the tilted balance) as 
advocated within the paragraph 11d) of the Framework would apply.  

152. In addition, the Council cannot demonstrate a 5 year supply of deliverable 
housing sites. This also triggers the tilted balance under paragraph 11 of the 
Framework.   

153. The shortfall in the Council’s 5YHLS is very modest. Furthermore, in the 
context of the Council’s strong performance on housing delivery as 

demonstrated through the HDT results, whilst the development limit 
boundaries are considered out of date for the purposes of this appeal, I do not 
find that the Council’s strategy for housing growth is failing to deliver in its 

entirety. In the context of housing delivery, the Council is therefore meeting 
the Government’s objectives to significantly boost the supply of housing. For 

this reason, whilst the presumption in favour of sustainable development 
applies, this only weighs moderately in favour of the development. 

154. The appeal site lies outside the settlement limits of Shinfield although within 

the South of the M4 SDL where the Council has highlighted that significant 
investment in infrastructure has taken place or is programmed to be delivered 

as part of future housing. I therefore find the locational conflict would carry 
moderate weight.  

155. The proposed development would cause significant harm to the character and 

appearance of the area, the landscape and trees on the site. These adverse 
impacts are matters of very substantial weight and importance in the planning 

balance.  

156. The scheme would make a small contribution to housing within the Borough. 

In the context of the absence of a 5YHLS, this carries moderate weight. The 
provision of affordable housing is a significant benefit of the scheme which I 
accord significant weight. Additional benefits of the scheme include the 

provision of housing in an accessible location, providing a mix of housing, 
public open space, contributions to biodiversity gains, improvements to living 

conditions of nearby occupants and a range of economic benefits both during 
construction and subsequent occupation of the proposed development. These 
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all carry moderate weight. The provision of a community hall carries limited 

weight.  

157. As I have identified above, the proposal would give rise to significant harm in 

respect of the character and appearance of the area and harm to protected 
trees to which I attribute substantial weight. In my view, the adverse impacts 
of granting permission would significantly and demonstrably outweigh the 

benefits when assessed against the policies of the Framework taken as a 
whole. Therefore, the proposal would not constitute sustainable development 

with regard to paragraph 11 d ii) of the Framework. 

Conclusion 

158. The proposed development would be contrary to the development plan and 

there are no material considerations that outweigh this conflict. Consequently, 
with reference to Section 38(6) of the Planning and Compulsory Purchase Act 

2004, the appeal should be dismissed. 

Rachael Pipkin  

INSPECTOR 
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Location of land at and to the rear of Willow Tree House, Brookers Hill, Shinfield RG2 9BX (Image: Google Maps (2023)) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Extract of Site Location Plan submitted with application 203560 (Colony Architects (2019)) 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

Extract of the ‘AWE Detailed Emergency Planning Zones’ noting the location of Wokingham Borough Council application ref. 

203560 in relation to the AWE Burghfield DEPZ (West Berkshire Council) 
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Appeal Decision  

Site visit made on 15 June 2021  
by Guy Davies BSc (Hons) DipTP MRTPI 

an Inspector appointed by the Secretary of State  

Decision date:  25 June 2021 

 

Appeal Ref: APP/X0360/W/21/3269790 
Land at Croft Road, Spencers Wood, Shinfield, Reading RG2 9EY  
• The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant outline planning permission. 
• The appeal is made by Millen Homes Ltd against the decision of Wokingham Borough 

Council. 
• The application 203108, dated 13 November 2020, was refused by notice dated  

8 January 2021. 
• The development proposed is the erection of 3 detached dwellings on land at Croft 

Road, Spencers Wood. 

Decision 

1. The appeal is dismissed. 

Application for costs 

2. An application for costs was made by Millen Homes Ltd against Wokingham 

Borough Council. This application is the subject of a separate decision. 

Preliminary Matters 

3. The application is made in outline with access, appearance, layout and scale to 

be considered at this stage. Landscaping is reserved for later approval. 

4. The appellant has submitted a revised site layout plan, transport plan and 

arboricultural impact assessment to that on which the Council made its 

decision1. The revised plans show a more central position for the access to 
Croft Road. The Council considers the revised access should not be taken into 

account as part of the appeal. According to the appellant the revisions were 

submitted to the Council prior to it making its decision, although the Council 

deny having received them. As the revisions seek to address one of the 
reasons for refusal and the Council has had the opportunity to comment on 

them, having regard to the ‘Wheatcroft principles2’ I consider it is reasonable 

for me to take the revised plans and assessment into account. 

5. Subsequent to the Council’s decision a unilateral undertaking has been 

submitted that would secure financial contributions towards mitigation 
measures in relation to the Thames Basin Heaths Special Protection Area, and 

financial contributions towards a bus strategy and a travel awareness initiative. 

I comment on these obligations later in my reasoning. 

 
1 Site Layout Plan R2, Transport Plan R2 and revised arboricultural impact assessment and method statement by 

Tracy Clarke Tree Consultancy, December 2021 
2 Bernard Wheatcroft Ltd v SSE [JPL 1982 p37] 
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6. I was unable to gain access to the property on my site visit.  However, I was 

able to view the site from the road and I am satisfied that I was able to see 

everything I needed to determine the appeal. 

Main Issues 

7. The main issues are the effect of the development on: 

• the suitability of the site having regard to the spatial policies of the 

development plan and the impact on the character and appearance of 

the countryside;  

• the emergency off-site plan for the Atomic Weapons Establishment site 

at Burghfield; 

• highway safety; 

• accessibility to facilities and services; 

• the Thames Basin Heaths Special Protection Area; 

• affordable housing. 

Reasons 

Location and countryside 

8. Policy CC02 of the Wokingham Borough Managing Development Delivery Local 

Plan 2014 (the ‘Local Plan’) sets the limits of planned development within the 

wider South of the M4 Strategic Development Location identified in Policy CP19 
of the Wokingham Borough Core Strategy 2010 (the ‘Core Strategy’).  

9. The appeal site is adjacent to but outside the defined development limits for 

the expanded settlement of Spencers Wood as shown on the Policies Map. 

Policy CP11 of the Core Strategy states that in order to protect the separate 

identity of settlements and maintain the quality of the environment, proposals 
outside of development limits will not normally be permitted except where 

various criteria are met. The appeal proposal does not fall within any of those 

criteria. 

10. The site and other land on the eastern side of Croft Lane is shown variously as 

part of the ‘existing settlement’ or ‘existing development’ in the South of the 
M4 Strategic Development Location supplementary planning document, 2011 

(‘the supplementary planning document’). However, this does not translate into 

the definition of the built up parts of the settlement or development locations 
within the Local Plan and as shown on the Policies Map, which designates the 

site as part of the countryside. As the Local Plan forms part of the development 

plan, and post-dates the supplementary planning document, I place greater 
weight upon it. 

11. Having regard to the purposes of Policy DP11, development on the appeal site 

would not materially reduce the separate identity or sense of separation 

between settlements because the site is surrounded by other parcels of land 

and would not encroach into the visually important break between settlements 
made by the open agricultural fields between Spencers Wood and Shinfield. 

12. In terms of its impact on the quality of the environment, the land east of Croft 

Lane forms part of a loose scatter of dwellings in extensive grounds 
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interspersed with small pockets of undeveloped land, including the appeal site. 

The loose scatter of dwellings differs from the more recent, higher density, 

residential development that has taken place on the western side of the road. 
This development has been designed so that it maintains a soft edge to the 

countryside with buildings set back from the road, hedges and trees retained 

along the road frontage and backed by areas of open space, including what 

appears to be a swale opposite the site. This design approach has helped to 
retain the character and appearance of Croft Road as a narrow country lane 

bounded on either side by trees and hedging. 

13. The proposed development would introduce a more built up character to the 

eastern side of Croft Road. Although the buildings would have reasonable 

spacing between them, the amount of building, driveways, hard surfaces and 
domesticated gardens would result in a more suburban character to this side of 

the road, eroding the semi-rural character of this part of the countryside.  

14. The revised position of the access point would however obviate the need to 

remove any of the mature trees along the road frontage. Although the access 

point would be slightly wider than and in a different position to the existing 
field access it would be similar to other accesses along Croft Road. Landscaping 

is a matter reserved for later approval, but sufficient space would exist to 

accommodate planting to replace any hedging or understorey that might be 
lost for sight lines such that the verdant nature of the road frontage could be 

maintained. 

15. I conclude that the site lies outside the defined development limits. It does not 

fall within any of the exceptions listed in Policy CP11 of the Core Strategy or 

criterion 3 of Policy CC02 of the Local Plan and the proposed development 
would therefore conflict with the spatial strategy of the Council as set out in 

Policies CP1, CP9, CP11 and CP19 of the Core Strategy, Policies CC01 and CC02 

of the Local Plan and Policy 1 of the Shenfield Parish Neighbourhood Plan 2017 

which seek to concentrate new residential development in existing settlements 
or allocated development sites. 

16. The proposal would introduce new buildings and development into the 

countryside with a consequent erosion of its rural character and appearance. 

That erosion would be limited because it would not harm the separate identity 

of settlements. It would also only have a localised impact on the character and 
appearance of the countryside because of the relatively contained nature of the 

site and its surroundings, and the retention of trees and foliage along Croft 

Road. Nevertheless, that limited erosion to the quality of the environment 
would conflict with Policies CP3 and CP11 of the Core Strategy, Policy TB21 of 

the Local Plan and Policy 2 of the Shinfield Parish Neighbourhood Plan 2017, 

which set out general design principles for new development and require it to 
avoid having a detrimental impact on the landscape. 

Emergency plan 

17. The site lies within the Detailed Emergency Planning Zone for the Atomic 

Weapons Establishment at Burghfield. The zone has recently been expanded to 
include land containing the appeal site. The assessment that led to the 

extension of the zone has been upheld in a recent High Court judgement3. The 

extent of the zone used for emergency planning purposes has been determined 

 
3 Crest Nicholson et al v West Berks DC [2021] EWHC 289 (Admin) 
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by the emergency planning authority (in this case West Berkshire District 

Council) on the basis of the assessment by the Atomic Weapons Establishment 

and taking into account local geographic, demographic and practical issues of 
how to respond in the event of an emergency. The appellant has criticised the 

extent of the zone beyond the minimum area recommended by the Atomic 

Weapons Establishment but that is not a matter that can be addressed in the 

context of this appeal and I see no good reason to depart from the area 
designated by the emergency planning authority. 

18. The Council states that the Emergency Planning Officer and Office for Nuclear 

Regulation object to additional residential dwellings in the Detailed Emergency 

Planning Zone as a matter of principle because it would increase the number of 

people living within the zone and place greater strain on the emergency 
services in the event of a incident. The appellant has responded4 by 

highlighting the very small risk to future occupants on the appeal site given the 

modest size of the development, its distance from Burghfield, and the limited 
additional demands that would be placed on the emergency services. It has 

also shown how occupants sheltering in the dwellings could be further 

protected using an air filtration system. 

19. The development taken by itself would place minimal additional demands on 

the emergency services in the event of an incident. However, the cumulative 
effect of unplanned development such as the appeal scheme within the 

Detailed Emergency Planning Zone could have a significant effect on their 

ability to respond. The potential demand on the emergency services is already 

greater with the recent expansion of the Detailed Emergency Planning Zone 
encompassing a larger existing and planned population, and additional 

residential development on top of this would further strain their resources.  

20. I have some sympathy with the appellant that the effect of the emergency plan 

is very restrictive given what is accepted by all parties as a low risk of an 

incident at Burghfield and the even lower risk that it might affect the appeal 
site. Nevertheless, the regulations5 require the emergency planning authority 

to plan for the possibility of radiation emergencies with extremely low 

likelihoods of occurring but with significant or catastrophic consequences. The 
emergency plan is the result of this more precautionary approach to such risks. 

21. I conclude that the development, when taken in combination with other 

residential development in the Detailed Emergency Planning Zone, could place 

undue strain on the ability of the emergency services to respond to a radiation 

leak from Burghfield. The risk is very small but not insignificant. The 
development would therefore conflict with criterion 1 of Policy TB04 of the 

Local Plan, which requires that development will only be permitted where an 

increase in the number of people living on the site can be safely 
accommodated, having regard to the emergency services and the emergency 

plan. 

Highway safety 

22. The revised access arrangements would enable access to the site with 

adequate sight lines to Croft Road without the need to remove any of the 

 
4 Radiological Impact Assessment, Mike Thorne and Associates Ltd, January 2021 and further addendum note, 
June 2021 
5 Radiation (Emergency Preparedness and Public Information) Regulations 2019 
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mature trees along the road frontage.  It has also been widened to 4.1m to 

enable the safe entry and exit of vehicles, including larger vans.  

23. If necessary, there is sufficient space to widen the internal shared driveway 

within the site to enable the passage of two cars at the same time, and to 

include a visitor parking bay. The submitted plans indicate that cycle storage 
and electric vehicle charging points would be included in the development. All 

these features could be secured by conditions. The access and internal 

driveway would provide both vehicular and pedestrian access to the site as a 
shared surface. 

24. An appeal for 2 dwellings on the site was dismissed in 2002, partly because of 

concerns about additional traffic causing a highway safety hazard to users of 

Croft Road because of its narrow width and lack of footways or useable 

verges6, and concerns at the substandard geometry of the junction of Croft 
Road with the B3349 Hyde End Road. Since this decision was made, Croft Road 

has been truncated to prevent through vehicular traffic and it now serves as an 

access road to the properties along it, as well as route for pedestrians, cyclists 

and horse riders. The modest amount of traffic that would be generated by the 
proposed development, and the much reduced vehicle movements along Croft 

Road and using the junction with Hyde End Road amount to materially different 

circumstances to those considered in the previous appeal. The Council has not 
sought to argue that additional traffic movements along Croft Road or using the 

junction with Hyde End Road would result in a highway safety hazard and 

having regard to the current situation, I reach a similar view. 

25. I conclude that the revised access arrangements would ensure safe entry and 

egress to and from the site for its occupants and would not endanger highway 
safety for other users of Croft Road. The other matters referred to above 

relating to internal parking and access arrangements and provision of cycle and 

electric vehicle charging points could be secured by conditions. Consequently, 

the development would accord with Policies CP1, CP3 and CP6 of the Core 
Strategy and Policy TB06 of the Local Plan in so far as they relate to highway 

safety and the free flow of traffic. 

Accessibility to services and facilities 

26. According to the Council the nearest shops are 1.5km and 1.8km from the site, 

the nearest secondary school 1.15km and the nearest primary school 1.8km. 

The appellant has assessed the distance to the nearest secondary school to be 
1.1km and to the nearest primary school as 1.4km. While these distances are 

beyond the 10 minutes/800m walking distance often used to assess convenient 

access to services and facilities7, and largely beyond the preferred maximum 

distance of 1.2km8, it is pertinent that immediately opposite the site on the 
western side of Croft Road the Council has permitted a strategic housing 

allocation, and other smaller residential developments that take access from 

Croft Road have also recently been permitted and built.  

27. There is very little difference in locational terms between these permitted 

schemes and the appeal site. The allocation and subsequent permission for 
these developments implies that the Council considered them to be sustainably 

 
6 APP/X0360/A/02/1085427 
7 Department for Transport Manual for Streets and Wokingham Borough Design Guide supplementary planning 
document 
8 Chartered Institution of Highways and Transportation: guidelines for providing for journeys on foot, 2000 
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located with adequate access to services and facilities. Croft Road is a shared 

surface without footways but for the reasons given above I do not consider that 

to be a deterrent to its use by pedestrians or cyclists.  There is a bus stop 
within 250m giving access to services and facilities in neighbouring villages and 

the nearest town of Reading. The appellant is also willing to contribute towards 

a bus strategy and a travel awareness initiative that the Council has put in 

place to encourage the use of public transport as an alternative to the private 
motor car. These contributions would be secured through the unilateral 

undertaking and I place weight on them in helping to encourage a modal shift 

towards more sustainable forms of transport. 

28. The Council has drawn attention to two other appeal decisions which reached 

conclusions on accessibility of development to services and facilities9. These 
relate to different sites with different relationships to a range of local services 

and facilities, not only in terms of the distances involved but also the 

attractiveness of walking routes to and from them. From the information 
contained in the decision notices, it appears that neither was immediately 

adjacent to an allocated housing site. Because of these differences, and the 

need to gauge accessibility in the light of a range of factors, not just distances, 

I give these decisions limited weight.  

29. The appellant has drawn attention to a recent decision by the Council in which 
permission was refused for a residential development on Croft Road to the 

north of the appeal site, but not on the grounds of poor accessibility to services 

and facilities. I have no explanation from the Council as to why this site should 

differ from the appeal site. I note the development was smaller and in a slightly 
different position, but not significantly so from the perspective of accessibility 

to services and facilities.  

30. Taking all these matters into consideration, while I recognise that the distances 

to the majority of local services and facilities are further away than normally 

considered convenient for walking, they are not excessively so. The proximity 
of the appeal to large allocations of new housing, which by implication must 

have been considered sustainably located, and the willingness of the appellant 

to contribute towards a bus strategy and travel awareness initiative, persuade 
me that the site is sufficiently accessible to local services and facilities by 

modes of transport other than the motor car so as not to conflict with Policies 

CP1, CP2, CP3, CP6 and CP11 of the Core Strategy, Policies CC01 and CC02 of 
the Local Plan, and Policy 4 of the Shinfield Neighbourhood Plan 2017, all of 

which promote sustainable forms of travel. 

Thames Basin Heaths Special Protection Area 

31. The site lies within the zone of influence of the Thames Basin Heaths Special 

Protection Area, which is of national and international importance for its rare 

bird species. The proposed development could, when taken in combination with 

other development in the area, have a significant adverse impact on the 
Special Protection Area through additional recreational pressure causing 

disturbance to the rare bird species. 

32. The Council, in partnership with other organisations, has developed an 

avoidance strategy aimed at mitigating the potential harm to the Special 

Protection Area from new residential development. The appellant has agreed to 

 
9 APP/X0360/W/18/3205487 and APP/X0360/W/19/3235572 
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make financial contributions towards the mitigation strategy as part of the 

submitted unilateral undertaking. 

33. While it would appear that the avoidance strategy, and the contributions which 

would support its implementation, would overcome the potential harm to the 

Special Protection Area, it has not been necessary for me to carry out an 
appropriate assessment as required by the Conservation of Habitats and 

Species Regulations 2017, as I have found the scheme to be unacceptable for 

other reasons. 

Affordable housing 

34. Policy CP5 of the Core Strategy requires all residential proposals of at least 5 

dwellings or a net site area of at least 0.16 ha outside development locations to 

provide a minimum of 40% affordable housing. However, this policy pre-dates 
the latest version of the National Planning Policy Framework, which states at 

paragraph 63 that the provision of affordable housing should not be sought for 

residential developments that are not major developments (10 or more 
dwellings), other than in designated rural areas (where policies may set out a 

lower threshold of 5 units or fewer).  

35. While there is no doubt a general need for affordable housing in the area, I 

have not been provided with any evidence of that need, or whether the 

strategic development taking place in Spencers Wood meets the local 
requirements for affordable housing.  

36. As Policy CP5 conflicts with the more recent policy in the Framework, it carries 

limited weight. In the absence of any evidence to the contrary, I conclude that 

the requirements of Policy CP5 are outweighed by the later policy in paragraph 

63 of the Framework and there is therefore no need for the proposed 
development to provide an element of affordable housing. 

Conclusion 

37. I have found that the proposed development would conflict with the spatial 

strategy of the Council, to which I give considerable weight, and would erode 
the semi-rural character of the countryside, to which I give more limited weight 

because of its localised impact. I have also found that the proposal would place 

additional strain on the emergency services for responding to an incident at the 
Atomic Weapons Establishment at Burghfield, but only give this limited weight 

in my decision because of the low risk and the modest size of the development. 

38. I have also found that, subject to the revised access arrangements, there 

would be no harm to highway safety, that the site is sufficiently accessible to 

local services and facilities by modes of transport other than the motor car, and 
the scheme does not need to include an element of affordable housing. These 

are neutral considerations in the appeal.  

39. Balanced against the conflicts, I acknowledge the benefit of adding an 

additional 3 units of accommodation to the housing stock in the area, and the 

temporary economic benefit during their construction. However, there is no 
dispute that the Council can demonstrate an adequate housing land supply and 

is delivering housing at a rate in excess of that required by national policy. In 

these circumstances the addition of further housing is only of limited benefit. 
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40. Bringing all these considerations together, I conclude that the development 

would cause harm to matters of acknowledged importance, and that harm is 

not outweighed by the benefits the development would bring. It would 
therefore conflict with the development plan when taken as a whole. There are 

no material considerations that lead me to a different view. 

41. I conclude that the appeal should be dismissed. 

Guy Davies 

INSPECTOR 
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FAO: Robert Wordsworth  
Planning Inspectorate  
3rd Floor Temple Quay House, 
2 The Square,  
Bristol,  
BS1 6P 

Your Ref 3312261 
Our Ref: 669439.07017 

 
 

DDI: +441216265718 
 

E: hanna.virta@pinsentmasons.com 
 
 
20 April 2023 

 
Dear Mr Wordsworth 

WEST BERKSHIRE PLANNING APPLICATION REF 22/00244/FULEXT  
APPEAL REF APP/W0340/W/22/3312261  
AWE PLC – APPLICATION FOR ANONYMITY AND USE OF PSEUDONYM FOR EXPERT 
WITNESS  
 
AWE plc (AWE) seeks the Planning Inspector’s consent to anonymise the personal details (name 
and address) of its safety expert witness to protect the identity of its expert witness. 
 
AWE’s safety expert witness is able to appear in person and give evidence at the Inquiry therefore 
closed proceedings pursuant to section 321 of the Town and Country Planning Act 1990 are not 
required. However, AWE’s security arrangements require the AWE safety expert’s personal 
details are anonymised in their proof of evidence and for their name to be replaced with a 
pseudonym, such as “X/Y”.  
 
AWE makes this request by analogy to Civil Procedure Rule 39.2(4), which provides that the 
identity of any party or witness to court proceedings may, at the Court’s discretion, be held back 
where non-disclosure is necessary to secure the proper administration of justice and in order to 
protect the interests of that party or witness. 
 
For the Inspector’s reference, an order for anonymity was granted by the High Court to AWE’s 
safety expert witness (a different individual but for the same reasons), in connection with recent 
judicial review proceedings where AWE appeared as an Interested Party (Crest Nicholson 
Operations Limited v West Berkshire District Council [2021] EWHC 289 (Admin) see paragraphs 
62 and 63). 
 
AWE’s grounds for making this request are based on reasons of national security, as well as the 
protection of the safety and security of the expert witness. In summary: 
 
(1) AWE’s expert witness has been contracted to carry out various tasks for AWE since 1994. 

The fact the expert witness has performed such roles for AWE is not in the public domain.  
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(2) The fact the expert witness has carried out these roles means the witness has direct 

knowledge and has had access to highly sensitive information concerning the nuclear 
weapons programme carried out at AWE Burghfield (and also at AWE Aldermaston).  

 
(3) The individual continues to work for AWE on various safety case matters.  

 
(4) If the expert witness had to reveal their name in their witness statement this would be the 

first public identification of them in this role.  
 

(5) Carrying out an open source (public domain) search of the expert witness does not 
identify that the witness has carried out this work for AWE. Revealing the witness’s name 
would reveal the witness’s home address and other personal details. 

 
Disclosure of this information would be damaging to the interests of national security as well as 
prejudicial to the personal safety and security of AWE’s expert witness. Anonymising the safety 
expert’s personal details and the use of a pseudonym in their proof of evidence is a proportionate 
response to mitigate the risks to AWE and national security identified above and will ensure 
evidence can be considered in public. AWE submits that the Inspector has the power to grant 
anonymity pursuant to rule 15 of the Town and Country Planning (Inquiries Procedure) Rules 
2000 where the Inspector is granted a wide discretion to determine matters of procedure at the 
Inquiry. 
 
AWE respectfully requests that its request to anonymise the personal details of its safety expert 
witness and to use a pseudonym in their proof of evidence is granted, for the reasons set out 
above.  
 
The Ministry of Defence reserves its position in respect of its national security witness. 
 
 
Yours sincerely  
 
 
Hanna Virta 
Senior Associate 
for Pinsent Masons LLP 
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